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BOOK I; 



PAktf. 



QOVERJfMENT OT FJlMO^m. 



The pttblic gorermnent tiid general regtlatioa of socte^ 
ty having been considered, I will mm adfeit 4o the gov 
"verament of families. 



CHAPTER i. 

iCASTER AND SXBVAKf • 

Let US first attend to the ofllce of the Master of a femily. 

As slavery does not exist in this country, a servant must 
become so by an express contract ; and if we advert to 
the principles of oar law and constitution, we may infer 
that such a contractshould be for a limitisd and fixed period ; 
for if the term of service had no precise point at which it 
was to end, it would virtually be a contract of slavery ; al« 
though Mr. Christian, the editor of Blackstone, (as well aa 
that great author) appears to entertain no very settled o{n« 
ni<m on this point. See I B. C. ed. of 1823, p. 425, and 
note 1. .The contract between a master and servant 
must also^ontain terms of compensation for the services 
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2 MASTXRANO SEBTANT. 

to be rendered. lo the case of a menial or domestic ser* 
vant, (so termed from the Latin words moenia, walls or a 
dwelling) and Jomu^a bouse) if the time be not specified, 
and cannot be proved to hate been agreed on, the construe* 
tion of the common law made it a contract for a year, 
upon this principle of justice ** that the servant shall serve 
'^ and the master maintain him throughout all the revoIu« 
" tions of the respective seasons ; as well when there is 
" work to be done as when there is not." 1 B. C. 425. Co. 
Lit. 42. F. N. B. 168. but this is altered by the Provincial 
Act of 1787, 1 P. L. 255, 28 G. 3. c. 6 sec. 1, by which it 
is prescribed, that no person shall hire a servant of either 
sex, ^* for any longer term than one month, unless a me- 
^ morandum of such hiring shall be made in writing, and 
'^ signed by both parties, in the presence of one witaess at 
^ least, who shall read and explain the same to both par^ 
'^ ties : which memorandum shall specify the period for 
" which such servant shall have agreed to serve, and 
'^ the wages or other considerations which he or she is 
'^ to receive for his or her service ;^ and all verbal 
'^ agreements between master and servant, for a longer 
*^ period than one month, are hereby declared to be null 
^' and void." Under this act we may fairly presume that 
a hh-ing for an undefined period would be construed to be 
a hiring for one month, and in case of the servant ccmtitiu- 
ing with the master after the month expired, to be a c<m-» 
tract from month to month, until it should be ended by^ 
reasonable notice on either side. 

"Mie Plrovincial act of 1765, 1 P. L. 1 IS, 6 Geo. S c. 7, 
sec. 1, direets apprentices and servants, whoi^e contracts 
extended to six months service or upwards, to obtain a 
Certificate of discharge when leaving dieir masters, mA 
imposes a penalty of £10. on persons harboring or know-* 
ingly taking into their service any such servant or appreiH 
tice, who has not such certificate, on conviction at the ses^ 



810119 ; to be levied by warraiK of (Uttrbat Ihtni the GeMiel 
Seaaions^ half to the poor of the town, aad half to the pre* 
sQciitOT. Sec. 2-^An]r justice of peaee, en application^ 
may eoquiie mto the case where the master refiisea to 
grant such a certificate, and if he finds the master to be iir 
the wrong, may grant a certificate to the servant himself^ 
wMoh is made valid to entitle persons to hire or entertain 
lam* A servant convicted before two joMtces of peace, 
(^making or producing a counterfeit certificate, may be 
publicly whipped at dieir discretion. (It has been held 
that a servant may be dismissed fi>r incontinenee er 
itoral . turpitude, such nnsconduct dissolving the co»» 
tract, being inconsistent with the implied terms of it.) 
The Act of 1765, before referred to, 1 P. L» 114, pnv* 
vides several reguhckions respecting servants : which ae^ 
though the word apprentioe ie used in the preamUe -and 
in the 7th clause, seems to refer chiefly to such menial 
servants as are bound by indenture, and to servants hired 
for six months^ or a longer term, as agricultural or fishery 
servants, by written contract, uid does not appeior to eah* 
brace common servants, or apprentices to trades and pro*' 
fessions. The 3d section directs, that in case of absence^ 
or deser^on, such bound or hired servants shall QiidLe sa- 
tflsrfaction by serving in addition ^* double their time of 
service so neglected ;'^ and if the absence was at seed time 
or harvest, or the fishery season, and the expense of reeo* 
vering them extraordinary, the General Sesskma may ad- 
judge a further term of service* .to compensate the master 
for actual damage proved. The 4th section obliges the 
master, who would avail himself of the act, to carry the 
servant, immediately on recovering him, before any jus* 
tiee of the peace, and there to preve Im complaint, 
and obtain the justice's certificate of the fkcts proved ; 
Which certificate is made evidence before the sessiolna, 
who are to pass judgment under the Sd section. The 5t|i 
section provides that all complaints of ill usage, made by 
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such bound and hired servants against their masten may 
bt tried by any two justices of the peace. Such complaint 
must *' be made within a reasonable time, not exceeding • 
'* ten days after the cause given ;^ unless the master pre-« 
vent the servant, or he, the servant, is sick. The justices 
may make an order to discharge the servant from his con- 
tract, or order any other relief to him, on proof to their satis* ' 
faction that the complaint is well founded. — £ither party 
may, if dissatisfied with their order, appeal to the next 
Quarter Sessions, whose decision is to be final. .. The 6th 
flection imposes a penalty of £10. on any master of a priva-' 
teer or merchant ship, harboring any such bound or»hired 
aervant, knowingly, without the written license of the 
employer ^--half to the poor of the township, half to the 
infcmner prosecuting — ^recoverable in any court of record 
in the province. The 7th section directs the indentures 
of persons bound in other parts of the king's dominions, 
and assigned here, to be previously inspected, and their 
validity adjudged on* and recorded, by one or more justi- 
ces of the peace ; but as thisf relates only to a descrip* 
lion of emigrants called redemptioners, who used to pay 
lor their passage by a service under indentures, (a prac- 
tice long abandoned,) this clause may be considered in 
desuetude, ^he 8th section enacts a forfeiture vof wages 
by any person contracting in *' the capacity of a Salter, split- * 
ter or shores man,'' with those who carry on the fishery, and 
proving incapable. Any one justice of the peace is au*" ' 
thorixed to adjudge this forfeiture, on proof exhibited regn- 
larly befi>re him* 

The statute of 1787, before quoted, 29 G. 3, o. 6, sec* 2, 
1 P. L. 265, authorizes any one justice of the peace to 
hisar complaints of the.master or mistress of any hired serr 
wnt^ of their wilful misbehavior, and toord^rpart of th^ir 

* Sm Britiib itatQte 4. 6. 1. e. 11. •. 8. 6. 
t YiiU tin prMAbto to Me. 2, 1. P. L. II4. 



wHges to be stopped, as a punishment, if the complaial 
prove well foiinded* ^' Provided such stoppage for aay 
one offmce, shall not exceed the sum of Ave^shillings.'*-^ 
The same act, and the act of 1 762, 1 P. L. 77, contain a 
variety of clauses, to prevent the sale of spirituous liquors 
to servants and apprentices, whether by their employers 
or others — ^to nullify claims and notes where such articles 
form the consideration, and to compel the restitution of 
articles pledged by servants to liquor traders, with many 
penalties on such transactions. These clauses have been 
already explained at full length in the first part of this 
workr— (see Vol. 1 . p. 189.) The laws for binding out 
beggars and vagrants, are also described. (Vol. 1. p. 195.) 
The Stat. 1787, 1. P. L. 256, sec. 7, gives the sessions of 
each county power to m^ke regulations to punish ill doing 
servants, and to apprehend and restore runaway servants ; 
but no fine or penalty is pointed but, to give a force and* 
sanction to this general power. Service for one whole 
year, in any place under contract to serve for a year next 
before the claim of relief, constitutes a settlement, under 
the poor laws of the province. — (See Vol. 1, p. 194.) 
The act of 1787, sec. 8, c. 6, 1 PL 256, 257, directs 
that ^ all and every the former laws of the province res- 
pi&ctipg masters and servants, or either of them so for as 
the same or any part thereof are not expressly abrogated 
or altered by this present act, shall be construed to be in 
fiill force." There are many English statutes ancient and 
modem, relative to masters, apprentices, and servants, 
which are referred to in 1 B. C. c. 14 ; but as the sub- 
ject matters to which they refer are expressly provided for 
by the provincial acts here pointed out, which embody 
with some modification their principal enactments ; and as 
their character is chiefly p^ial, and it would appear next 
to impossible to amalgamate them with the provincial acts 
in any consistent manner, we may reasonably . conclude 
that they do not form any part of the laws of this province. 



G HAftTBR AUB SBBTAlfT. 

HaviBg ^Ufl gone tfarattgh the several poatlMre eftaetmentB 
of bw^ io force in Novk Seotia under this title, we Bittf 
next notice with propriety the contract of hiring in tts se*^ 
veral parts. 

The QOddtraet with servants k either fov a stated time or 
undefined as to time^^fov a staled price or undefined wa*' 
ges, — the services to be rendered are either specific or 
undefined. It has been already said that the time wheo 
not fixedly woukl probably be construed to be one month, 
I^ analogy with the common law principle which made 
the undefined term one year. If wages are not fixed bjr 
the agreement, the presumption will be that it was tatend^ 
ed the servant should receive the current rate of wa<» 
ges (or servants of his class. Tbis> however, does ne^ 
preclude a party from engaging to serve for shelter^ 
oiothes or nourishment, without money wages ; but sueh 
contract must be proved, as it will not be presumed, 
although the servant be of infi^rior qualifications; 
Where the services are not defined, it may be fairly in* 
fbrred that they are not to be exacted,beyond what the sev* 
vaat may be fairly supposed to be able to perform and 
understand. They must not be such as contravene any 
religious or moral principle, or any specific law — Paley's^ 
law of principal and ag^it, 3J 5. For example, to work 
oa sundaysv except for neoessi^ or charity, — ^to neglect 
all religious exercises, in order to attend to the orders of 
the employer — to participate in the breach of the reve^- 
sue laws, or any other known law of the land. These 
exceptions are implied in all kinds of contract of service 
ov apprenticeship. Unless otherwise agreed on, the mas* 
ter wili be bound to lodge and feed the house servant, but* 
not to clothe him, as the wages are intended to meet that 
and all other wants he may have. Under the laws of the 
pEovince respecting statute labor on die highways, or im- 
litiB duty, the mast^ will not, I concfaide, be justified in 



ili«yfigi£iy 46d«ictidii ftom tile wftges of uy dtesorifliMi 
^liei^ftto, fer the loM ef «etinido te MstabM bj the ope*- 
nrtiM of liiose aett. 

Contracts for service afe frequently ef^tered ihlo 1^ 
parties laboring under various disqualiiicatiohfl to ti&ake 
formal and binding contracts, but as the servailts Usually 
become so from the necessities of their situation, it would 
be Tery injurious to themselves, if they could invdi*' 
date their bargains upon the ground of raindrity or 
coverture ; as such a construction would be a serious db^ 
Macle to their employments The law of the provino^ 
therefore authorizes the child to be bound until the age of 
31, with the approbation of its parent or guardian ; and 
provides, as we have seen, that the justices of the peae# 
and overseers <^ the poor should bind out poor children^ 
Orphans, &c. in the same way. It may be fairly presume 
ed that aniarried wcnnan, in the prolonged abseneeofher 
husband, ifdestitute of other means ofsupp(^t; or in case 
of his presence, and inability (^ wilful neglect to mAin«* 
tain her, may enter into temporary contracts of service, 
as in such eases his consent may be inferred* In general^ 
hdwever, the contract, to be perfect, requires the volunta- 
ry consent of the infant, or feme coverte, as well as that 
of the parent, guardian or husbcuid. How far a person 
under age hiring a servant is bound by his contracti must 
be regulated by the same principles which govern th^ 
Other contracts made by minors, and will depend on the 
apparent propriety and necessity of his having a servant* 
Where a married woman hires a servant, it should be with 
the condent of her husband either express or implied% The 
Validity of the acts of infants and married women, will be 
mote particularly described in another place. These con* 
tracts may be dissolved by the* death of either partjr, by 
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8 MASTEK 4ND SEBTANT. 

« 

milfiufij co&sent^-r-by gross misconduct and breach of du- 
.tjr OQ either part, — and by the servant's becoming unable, 
by unavoidable misfortune, to fulfil his engagement. — 
Servants not living in the master's house will be entitled 
to wages and terms as agreed on, but not to be fed or 
lodged, unless specially mentioned. Apprentices to 
trades, &c. are usually bound by a specific written con* 
tract, signed and sealed, and their rights and duties are 
to be known by the terms and stipulations there expressed. 
There is a class of service, or rather agency, such as 
that of stewards, factors, &c who are considered in one 
respect, as servants pro tempore^ and in a limited sense 
with regard to their acts affecting the property and in- 
terests of their principals. — ^'^ At common law every man 
might use^ what trade he pleased." 1 B. C. 427. This 
right was restricted in England by statute . 5 Eliz.o. 4, § 
31. But as this act was in terms restrained to the terri- 
tory of England, and is restrictive of a cormmon rightjis a 
penal act, and in other respects inapplicable to an Ame- 
rican colony, it is not in force here. " A master may by 
^^ law correct his apprentice for negligence or other mis- 
'^ behavior, so it be done with moderation : though if 
" the master or master's wife beats any other servant of 
^^ fiill age, it is a good cause of departure." 1 B.C. 428. 
As there may be a variety of things in the conduct of a 
servant that may satisfy his master of his misconduct, and 
yet not be provable by the master, by witnesses : it has 
been thought that an action would not lie against a mas- 
ter who, on being applied to for a character of one who 
bad been his servant had aspersed him, unless express ma- 
lice could be shewn to be the motive. Rogers v. Cliflon, 
S Bos. & PuL 594, per Chambre Justice, and it has also 
been held that a servant cannot sue a master for refusing 
to give him a character. — ^per Lord Kenyon Carrol o. Bird 
3Esp.N. P.C,201. 

In the settlement of the affairs of deceased persons, 



MASTSB AND SERVANT. 9 

servants wages are entitled to a preference among simple 
contract debts. — ^Toller on Executors, 386, bat this point 
will be hereafter considered. 

T%tts far concerning the contract of serrice, as regard* 
the parties, but let us observe the results of it with refe* 
rence to others. . 

First the maintenance and aid of a servant in law suits 
is permitted to the master. 3 Rol. Abr. 115, 1 B. C. 428. 
A master may prosecute for damages, any one who in« 
jures or takes away his servant, for the loss he thereby sus- 
tains. In like manner he may sue any one, who entices 
away his apprentice or servant, or continues to employ one 
deserting from his employment before the contract is dis« 
solved. The action for loss of service is allowed to the 
parent whose daughter has been debauched, and this may 
be brought in the case of an adopted daughter, or by a 
master who is not the natural parent. See Selwyn's N. P.' 
1096, 7. and the cases there cited ; and the courts of law"^ 
are disinclined to set aside a verdict,— K>btained in these 
cases of seduction, on the ground of its being heavy, the 
damages accordingly are usually very great. A master 
may justify an assault in defence of his servant, and the 
servant in defence of his master. 1 B. C. 429. No. tit. 
Trespass 317. A servant may be sued without his master 
for committing a trespass by his master's command. S Lev. 
Sr>3, for servants are bound only to obey the lawful com* 
mands of theur masters; and where the master has not au- 
thority to do a thing, whoever does it by his command, is a 
trespasser as well as the master ; and both may be liable 
to be sued for forcible injury done by the master's com-^ 
mand. 8 Ed, 4. 45. 32 Ed. 4. 45. Paley's Law of Principal 
and Agent. 315. In many cases the master is (espon^ibk* 
for the acts of his servant (though not criminally. 3 Str. 835, 
R, V. Stone, T. T. R.) the servant being considered in the 

VOL. II. ^ 
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ii^i of an instrument, moving according to his employer's 
wishes. Thus if an innkeeper fail to provide honest ser* 
vants and honest inmates, according to the confidence re- 
posed in him by the public, his negligence is highly cul- 
pable, and he must answer t^Wy for their aclsycven if they 
should r<>6 the guests. Jones on Bailments, 95. C. A ny 
carrier is responsible for the acts of his servants. Cavenagh 
V. Such. 1 Price 328. Williams v. Cranston, 2 Stark. N. P. 
C 82, and generally in all cases the rule of law is that the 
negligence or unskilftilness of a servant, acting under his 
master's directions express or implied, is the negligence of 
the master, for which he is responsible io a pecuniary way. 
lones on Bculments, 3d edition, 89. Paley's Principal and 
Agent, 224. But the master is not responsible for an in-* 
jury wilfully committed by the servant without his know* 
ledge or assent. I Salk. 282. 1 Bast. 106. 4 B. <& A. 590. 

So the master is responsible for any deceit practised up-' 
on third persons by the servant in the course of the mas- 
ter's business. Horn v. Nichols 1 Salk. 289. 3 Atk. 47. 2 
Salk. 441. Cro Jac. 473. 1 Str. 653. Bridgm. 128. 1 Com. 
Dig. 240. Rd. Abr. 95. 9 H. 6. 53. So, where a servant^ 
ordered to sell a horse, warrants him sound, the master is 
bound by the warranty, though he knew not of it, Alexan- 
der V. Gibson 2 Camp. 5S>6. 4 T. R. 177, 5 Esp. 72. But 
where a stranger was sent with the horse to sell, his war- 
ranty would not bind the owner, who had not authorized 
him to warrant. Fenn v. Harrison, 3 T. R. 760, 761 : but in 
this case the stranger would be himself liable for it, And 
generally a contrcffft made by a servant, either under the 
express or implied authority of the master, is binding on 
the master. Thus in a variety of instances, where the 
master has paid for articles, previously purchased on cre- 
dit by his servant in his name^ this has been held to be a . 
recognition of the servant's authority, as respects future 
purchases on credit. Shower, 95. 10 Mod, 111.3 Keb.025/ 
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Strange 506, 3 Esp. N. P. C. 85. 1 Eip. N. P. C. 360- But 
where no dealings have existed between the master and the 
tradesman or vendor, but the servant has been alwaya fiir^ 
nished regularly with money by the master, and the nuuh 
ter's intention does not appear to have been that he should 
buy on credit, there the master will not be liable for hig 
purchases. See Kendal v. Andrews, Esp. N* P. 141, Peake 
N. P. 48. See also Pearce v. Rogers, 3 Esp. 214—4 Esp. 
174, and 2 Stark. N. P.C. 281. This implied authority of 
a servant to bind his master by his contracts, must be in-^ 
ferred from circumstances which aniount to a fair presump* 
tiontbat the master previously directed him to make them, 
or subsequently assented to or ratified them. As to what 
circumstances produce tliis inference, see Rusby v. Scar^i 
let, 5 Esp^ 76. 1 H. Bl. 156. Ward v. Evans, 2 Ld Raym/ 
928, 2 Salk. 442. 1 Com. 138. 6 Mod. 36. 1 1 Mod. 87, 10 
Mod. 109. 

At commdn law, if through a servant's negligence, a 
man's house caught fire, and his neighbor's was, in consO'* 
que'nce destroyed, he was answerable for the damage 
caused to the other by his servant's neglect ; but this was 
abolished in England by the statute 6 Anne c. 3. which, so 
far as it repeals this harsh rule of the common law, is, t 
should suppose, in force here. 1 B. C. 430. A master is 
also responsible if any of his family throw any obstruction 
in the highway .-^ibid. 

There are many small fines and penalties in the provin- 
cial statutes, which may be incurred by children and ser- 
vants under age, and the master or parent is sometimes 
made responsible, but these will be found digested under 
different heads of this work. In the case of a tenant, a 
notice to quit is suflicient, if left at the house with a ser- 
vant, from which it will be presumed that it reached the 
tenant. Jones dem. Griffiths v. Marsh, 4 T. R. 464. Doe 
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ex Dem. Buross v Lucas, 5 Esp. 153 ^ and the service of a 
declaration in ejectment, on a servant at the premises, and 
where the defendant acknowledged he had received it at 
the time, was held good. 14 East 441. Adams on Eject-^ 
ment 209. It has been held that a turnkey, who is the ser- 
vant of the gaoler, is not liable to answer for the escape 
of prisoners to the credhor. There are some old decisions 
in Style 318 & 427, & Cro. Car. 36. 256. (under the sta* 
tute of Winton, which authorized a person robbed on the 
highway, to sue the hundred for compensation,) as to the 
rights and liabilities of servants robbed of their master's 
money ; but as .that statute is not in force here, they need 
not be discussed. If a servant should die before the expi- 
ration of the term of his contract, bis personal representa- 
tives will be entitled to receive a rateable portioh of his 
wages for the term he completed ; and by parity of reason- 
ing, if the employer should die before the term expires, the 
servant will have a similar claim against his estate. See 
the case of Worth v. Viner in Vin. Abr. vol. 3, p. 8. tit. 
Apportbnment. 



CHAPTER II. 



Hutband and W^e. 

This relation is, according to our laws, the result of a 
contract entered into by persohsnot prohibited by the law 
from intermarrying, and capable in other respects of con- 
tracting ; and solemnized according to the forms of their 
own religion. This contract must be entered into volun- 
tarily, according to the manner of the civil law " comenr 
suanonconcubitusyfacitnuptiasj^ adopted by the English 
common law. 1 B. C. 434. The disabilities which pre- 
vent persons from entering into a valid contract of marriage 
may bedivided into those which are permanent, and those 
which are temporary. 1. Of the temporary, the first is a 
prior marriage, existing and undissolved,-^this disability 
renders the marriage totally void, and by Prov. Act of 
1758, 32 Geo. 2, c. 17, sec. 4 <t 6, 1 P. L. 24, it is made 
felony, see post, title (Crimes) (Felonies.) 2. The next tem- 
porary disability is want of age. Males under 14, and 
females under 12 years of age, are not capable in law of 
entering into a binding contract of mitrriage, and when 
either arrive at the age of consent (which those terms are 



14 HUSBAND AND WIFE. 

called) he or she may disagree, and declare the contract 
void, without the necessity of recurring to any court for a 
sentence of divorce, — ^but if at the age of consent they 
agree to continue together, the former contract and so- 
lemnization will thus be rendered perfect, and no re-mar- 
riage need take place. If the husband be above 14 and 
under 21, and the wife under 12 at the time of marriage, 
, on her attaining 12, he may annul the contract as well as 
she may ; but were his above 21 at the time of the mar- 
riage, this would not be in his power. 1 B. C. 436. Co. 
Lit. 79. Str. 937. S. C. Fitz. 175, 275. 

By the common and canon law the consent of parents 
or guardians is not necessary to the validity of marriage. 
Several statutes render this consent necessary in Great 
Britain where either party is under the age of 21. It will 
be necessary to enquire whether any of these have effica- 
cy in this province, and the more so, because the subject 
is ofsuch importance to fiunilies and society.* The law 
which requires m affidavit of the consent of parents and 
guardians, jMreviously to issuing a marriage license, must 
be considered as superseded by the provincial statute res- 
pecting marriage licenses, of which hereafter. The act 
of 4 and 5 Phil. & Mary, c. 8, which imposes on any one 
who shall marry a female under 16, without consent of 
parents or guardians, heavy fines, imprisonment, and on 
Aer, forfeiture of the use of her estate for the husband's 
life, can hardly be regarded as in force here, when itis pe- 
nal character, and the circumstances of a young colony 
are attended to. The interest of society requires that no 

* *^ No peculiar ceremonies are requisite by the common 
'Maw to the valid celebration of the marriage. The con- 
'* sent of the parties is all that is required; and as marriage 
*' is said to be a contract jure gentium, that consent is all that 
" is required by natural or public law.*' Kent's Com. 75. 
Consent of parents and guardians to marriage of minors not 
necessary (>y Common la^. Kent 2. Com. p. 73. 
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checks should be placed on the increase of population in 
countries but partially settled, except such as are imperii 
ously demanded by the first principles of religion and mo- 
rals. The other marriage act, British statute 26 Geo. 2, 
c. S3, passed since the establishment of this colony, 
does not, in its express terms, include marriages c<mtract« 
ed here. But if it had been more ancient, yet, as its pro- 
visions were calculated to remedy inconveniences arising 
in a wealthy and very populous country ; and if in force 
here could be of use in very rare instances, while ip ge- 
neral its operation would be troublesome, and restrictive 
of matrimony, (the great body of the people of all classes 
being differently circumstanced from the higher classes of 
Great Britain for whose special benefit this act was passed) 
we can scarcely view it as an act that coijjd be applica-* 
ble to our situation ; and when we reflect that its policy 
has been much questioned, even as suited to the most 
wealthy and cultivated society, we may conclude that this 
as well as the other statutes in restraint of marriage, are 
contrary to colonial policy, and are not here in force. 

3. Alienation of mind, as long as it continues, renders 
the sufferer incapable of entering into this contract or any 
other. 1 B. C. 438. 4. Impotence is another cause of in- 
capacity to marry, by the Provl. Stat, of 1768, 32 Geo. 2, 
c. 17, sec. 7, amended by act of 1761 — 1 G. 3, c. 7. 1 P. 
L. pp. 24 and 69. 5. Precontract, which may be defined 
as the subsistence of a former contract of marriage undis- 
solved, which has been valid in all its circumstances, zU 
though not solemnized by the rites of religion, by the same 
clauses, 1 P. L. 24 and 69. A peimanent disability to 
contract together a valid marriage, exists between near re- 
lations by blood or marriage. The rule adopted by the 
provincial statutes on this subject, see 1 P. L. 24 and 69, 
is to render void all marriages, contracted between ^< kin- 
" dred within the degrees prohibited in an act, made in 
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<< the 32d year of King Henry the Eighth entitled an act 
'^ concerning precontracts, and touching degrees of con* 
" sanguinity." That statute declares that nothing (God's 
law excepted) shall impeach any marriage, but within the 
Le vitical degrees, the farthest of which . is . ihat between 
uncle and niece. This prohibition extends to all jn the 
direct/ line ascending and descending, and to ' all • collate- 
rals within the fourth degree of the eivil law table of con- 
sanguinity, which is at the end of this chapter. The reck- 
oning' in this table is by beginning with the person proposed 
and counting up to the common ancestor, and down to 
the other person in question. See 1 B. C. 435, 2 B. C. 207. 
The same degrees by affinity are also prohibited. Thus 
a widow or widower cannot marry any person within the 
forbidden degrees of consanguinity to their deceased part- 
ner, — ^but a marriage does not produce this relation be- 
tween others, who are respectively of the family of the 
parties married. Therefore two brothers may marry two 
sisters* or a father and son a mother and daughter ; or if a 
brother and sister marry two persons not related, and the 
brother €md sister die, the widow and widower may inter- 
marry. . It is the rule of English law that while the other 
disabilities we have named, render a marriage void to all 
intents, yet impotence, precontract and kindred, only, make 
it voidable, and if either party die before a divorce be ob- 
tainedj the marriage for all legal purposes must be consi- 
dered as valid and the offspring legitimate. This rule ap- 
pears to have originated from the spiritual courts having 
exercised an exclusive jurisdiction over the trial of these 
three classes of objections to marriages, an4 as the object 
of a trial in such causes was to separate the parties, and 
thus prevent their continuance in a sinful union, this ob- 
ject became unattainable by the death of either party, and 
the common law courts interfered to prevent further pro- 
ceedings. 1 B.C. 434. But as our provincial act refers 
the judgmtttt of divorces to the Governor and Council, a 
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court of a civil nature, it may possibly admit of a doubt 
whether this anomalous principle virould be recognised 
here. 

With respect to the solemnities t'equired by law to mak4 
j| marriage valid, we may first observe, that by the com- 
mon law, aiid until the Brit. stat. 26 Geo. 2, c. 33, com* 
monly called the marriage act, where a contract of knairriag0 
was made by words in the present tense, (and in case of co- 
habitation by Words in the future tense,) it was deemed 4 
valid marriage in law for many purposes, and the spiritual 
courts would compel the parties to celebrate in the face of 
the church. This it would,seem should be understood tQ 
be the law of this Province now, and as the jurisdic^icm of 
the spiritual courts is vested in the governor and council 
they would t think be authorized to enforce the solenmi- 
xation of sucH contracts. 
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That marriages may be legally solemnized according to 
the religious persuasion of the parties contracted, may be 
gathered from the language of the act of 1758, 3^, 6. 2. 
c. 5. — Sec. 2, which authorises the celebration of divinel 
service, and the sacraments by all protestant dissenters 
and exempts them expressly from all contribution to the 
Episcopal church. 1 P. L. 7 — from the language of the 
act of 1758. 32. G. 2, c. 17. sec. 1, 1 P L. 24, which 
legalizes marriages celebrated after publication of notice 
on three Sundays or holidays ^ in some congregation within 
* the town or towns where each of the parties do reside.' 
The act of 1793, 33, G. 3. c. 5. to confirm marriages there- 
tofore solemnized before magistrates and other lay persons 
in places where the inhabitants were remote from any 
clergyman, and the act of 1795, 35, G« 3, c. 2, authorising 
the Governor to appoint laymen to celebrate marriages 
in remote situations ; also, the repeal of all laws against 
Roman Catholics, — ^from the language and spirit of these 
acts as well as from the Colonial practice and the non ex- 
istence of any restrictive act, it may be adopted as a fun- 
damental rule that marriages may be legally solemnized 
according to the rites of the religion professed by the par- 
ties contracting, or either of them. 

The act before quoted, 1, P. L. 24, fbrbids any person 
from officiating ^^ in solemnizing any marriage before no- 
" tice of the parties intention of marriage shall be publicly 
'' given, on thrice several Sundays or holy days, in time of 
'' divine service, in some congregation within the town or 
" towns, where each of the parties do reside, or for which 
" marriage licence shall not have been obtained, under the 
" hand of the Governor, or Commander in Chief of the 
" Province for the time be&ig,*' under pain of £50, penal- 
ty, recoverable in any Court of Record in the Province. 
The same act, sec. 2 and 3, imposes a penalty of £50, on 
any clergyman, where the parties reside, refusing to make 
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jnicb publication, or refusing to marry persons duly pub- 
lished or producing a licence, and also subjects him to an 
action of damages at the suit of any of the parties aggriev- 
ed; The form of licence in use will be found at the end of 
this chapter, and also, that of the bond which is required 
Ht the office of the Provincial Secretary, befi>re such a li- 
pence is granted. The party about to take a wife must 
procure son^e substantial perspn to join him in this securi- 
ty in the penalty of £100 to indemnify the Governor and 

his 0fl|cer?» and to prevent persons prohibited from marry- 
ijig. 

Very serious disputes have arisen in the province, from 
e claim made by the Episcopal clergy, to the exclusive 
rightof marrying by licence, and as the executive have 
confined the issuing of th^se licences, to the clergy of the 
iEpiscopal Church, the House of Assembly has manifested 
a strong desire to have a declaratory law to enable all cler- 
gymen to have them. An aist t^as passed through all its 
stages in the Provincial Legislature, for that purpose, in 
the year 1819. 59, 6. 3, c. 16, 3, P. L. 55, but the assent 
x>f his Majesty was refused to it. It would be assuming in 
me to give any opinion in a work like the present, on the 
legal question that has been made as to the right of the 
Executive, to refuse their licenses to other clergymen be- 
sides those of the Established Church ; but I may be per- 
mitted to remark, that if all the sects were equalized in 
this respect, it would give much satisfaction to those who 
think the present practice a serious grievance, and it 
would produQe no injury to any description of persons. 
The remote and isolated condition of the early settlers in 
Nova Scotia, rendered necessary the c^ct of 1795, 33, 6. 3, 
c. 5. 1 P. L. 316, before quoted, which legalized the pre- 
vious marriages solemnized by laymen, when the parties 
were at a distance from any clergyman, provided witnesses 
were present^ and cohabitation followed, and owing to the 
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jseattered nature of many settlements, and the repugnance 
often felt by persons to a marriage, by a clergyman of a 
different church from their own, a further act was thought 
necessary in 1795, 35, G. 3, c. 2, 1 P. L. 348, whereby the 
Governor is authorized " to appoint such fit and proper 
'^ persons as he shall think necessary, within any of the 
*^ townships or districts of this Province, wherein no regu-* 
'^ lar or licenced clergyman doth reside, to solemnize mar- 
^' riages within such township or district, between par- 
*^ ties both of whom shall have resided one month at least 
^^ within suoh township, or district, by licence or o- 
" therwise, as required by the laws of this Province." — 
Such marriages aire declared valid. The Commissioner as 
he is termed, is required by sec. 3d, to file a certificate 
vrith the Clerk of the Peace of the County within 30 dtiys 
after,under penalty of £10, for each offence. This by 
section 3rd, the Clerk of the Peace is to record within 
three days after under penalty of £5 for each offence* 
Fines recoverable under both sections in any court of re- 
cord in the Province-^half to the poor of the township, 
half to prosecutor. By Sec. 4, such record is made legal 
evidence of the marriage in all Courts of Law and Equity 
in the Province. 

The Executive appear to have issued these commissicMis 
even in places where there were clergymen resident, but 
not belonging to the Church of England, as however there 
are now clergy of that church in almost every part of the 
country, the practice of these lay marriages is growing 
rare, and will probably soon cease to exist. 

■ 

The Canon laws of the English Church prescribe many 
rules respecting the solemnization of marriages which it 
would appear by Provincial act of 1759, 33 Geo. 2, C. 3, 
sec. 8, 1 P L 50, are considered binding here on the cler- 
gymen of the establishment, but it may be assumed that a 
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marriage celebrated by them would not be invalidated for 
any non-compliance with these rules, however the clergy- 
man himself might be amenable to ecclesiastical censure 
for breach of the canons. The same principle may be 
safely applied to the validity of marriages in other sects. 
Thus it appears that marriages may be celebrated in pri- 
vate houses, or in the evening, and yet be valid, and in the 
usage of the colony little attention has been paid to such 
questions. See 1 B. C. 439, 440. As to the fees of the 
clergy for marrying, I can ifind no particular act — and in 
practicie they are fixed by the liberality of the parties. 

For the preservation of evidence of marriages, births 
and deaths, an act was passed in 17G1, 1 Geo. 3, c. 4. 1 
P. L. 67, appointing the proprietor's clerk in each township 
where no parish was established, a register of marriages, 
births and deaths. By the act of 1782, 22 G. 3, ^. 3. 1 
P. L. 226, the Town clerk was substituted as the officer to 
make the registry — ^by the 2nd clause of the first of these 
acts, this registry was made legal evidence. Their provi- 
sions will be more detailed hereafter under title '^ Re-- 
ghtry." 

We will next enquire how this important contract may 
be dissolved. This must either be by the death of one of 
the parties, or by divorce. Divorce may efiect a total or 
partial dissolution of the bonds of marriage. In England 
the total divorce can only be decreed for causes which 
rendered the contract voidable at the time it was entered 
into. These are precontract, impotence then existing — 
consanguinity, affinity then existing — and compulsion^ by 
which the voluntary character of the contract is destroy- 
ed. No subsequent acts or accidents can entirely dissolve 
it by the law of that country. Yet as private acts of Parlia- 
ment are there granted from time to time, to dissolve mar- 
riages in consequence of adultery, and are attended with 
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very heavy expenses to the applicant, the system seems to 
favor the wealthy by holding out to him a remedy from 
which all in middle or humble life are debarred. Our Pro- 
vincial Statute, 32 Geo. 2, c. 17, sec. 7, 1768, 1 P. L. 
24, as amended by the act of 1761, 1 Geo. 3, c. 7, 1 P L 
69, affords the remedy of total divorce in all causes of im- 
potence, precontract, kindred within the before mentioned 
act of 32 G. 8— and of adultery and cruelty.* 

The act of 1758, 24, 1 P. L. section 6, enacts, " that 
" all matters relating to prohibited marriages and divorce, 
'^ shall be heard and determined by the governor or com- 
*^ mander-in-chief for the time being, and his majesty's 
*' council for this province." By which as well as by the 
commission and instructions of the governor and the colo- 
nial usage, the governor and council form a tribunal to de- 
cide all questions of importance arising between married 
persons as respects their nuptial engagement, and also to 
annul or confirm marriages impeached for any want of 
form or regularity. The total divorce for precedent causes 
which declares the contract not to have been valid when 
it was entered into, destroys by its consequences the legi- 
timacy of the children born during the union of the par- 
ties, and has other legal consequences of a serious nature. 
The total divorce for adultery will not render the children 
of the marriage illegitimate, unless the circumstances, and 

* By an act of 1816, 56 G. 3 c. 7, 2 P. L. 201, it is enacted, 
in explanation of the acts of 32 G. 2, & I G. 3 — That the 
court of marriage and divorce in cases of adultery or cruehy, 
may either annul the marriage , from the date of the act of 
adultery or cruelty in proof, or separate the parties from bed 
and board only, allowing alimony to the wife, and costs ac- 
cording to the condition of the parties, and the practice of the 
ecclesiastical courts in England. The second clause provides 
that parties separated only from bed and board are not to 
marry again without incurring the crime of bigamy. - This 
act does not contain a suspending clause, but was disallowed 
by His Majesty. 
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the decree founded on them should so direct. I^hat for 
cruelty can hare no siicfa consequence as regards the oft-> 
spring, whose rights cahnot be in any way affected by it. 

The court of marriage and divorce, as the governor and 
council acting in this capacity are called, proceeds Upon 
the model of the civil law forms, and besides the total di- 
vorce can grant a separation from bed and board, that is, 
can direct the parties to live apart from each other for the 
rest of their lives, in cases where from bad temper ot other- 
misconduct, their happiness is destroyed by the union. In 
the cases where the law authorizes total divorce on the 
ground of kindred, if the objection is proved sufficiently, 
it may be presumed that the Cpurt will be bound by the 
principles of divine and moral law to make the divorce to- 
tal. In the case of precontract if the party claiming under 
the former contract will abandon the right, the court I 
should think might af&rm the marriage, tn cases of im- 
potence i should think the party claiming divorce may at 
any stage abandon the claim, and having done so, would 
not be suffered to revive it. In cases of adultery t should 
suppose it would be in the power of the party claiming to 
be divorced, to abandon the claim in like maimer, but it 
would be natural to conclude that the claim must be (in 
this class of cases) made for a total and not for a partial di^ 
vorce, because as our act increases the severity of the 
English law on the delinquent, it should be not further in*- 
creased by construction, which would be the case if the of- 
fended partner could claim a separation only which would 
prevent the other from remarrying, tod leave him or her 
open to greater temptation of repeating the offence. The 
lesser divorce under our law seetns thus to be principally 
applicable to cases of misconduct and bad temper in mar- 
ried persons, when the marriage union has been produc- 
tive of unhappiness to one or both parties, and yet the de- 
gree of cruelty is less than would justify a total divorce, 
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6i other circumstances render it inexpedient. In cases of 
divorce from bed and board only, the court is authorized to 
decree alimony to the wife, that is to say, a reasonable al- 
lowance for her support out of the husband's estate, to be 
fixed by the discretion of the court, ^nder all the circum- 
stances of the case. For the recovery of this, if not paid, 
besides the process from the court itself there is a common 
law writ,* " deestoverm habendii.^^ This allowance is usu- 
ally proportioned to the station ih society of the parties. 
This cannot however be allowed in any case to her who 
has eloped with, or lives with an adulterer.f As, however, 
our acts so much alter the English law on this subject, 
much will remain in the discretion of the court. 

The legal consequences of union in marriage, arise 
chiefly from the principle, that husband and wife are con- 
sidered as one person in English law, a married woman is 
termed in the old law J^rench, a feme coverte^ and the hus- 
band called her baron^ forms which imply the government 
and protection of the husband over his wife, and her con- 
dition while married is named coverture. From this prin- 
ciple a man cannot legally grant any thing to his wife or 
enter into covenant with her except by the intervention of 
trustees. HargraVe, Co. Lit. 30, and generally all compacts 

• i Lev. 6. 1 B. C. 441. 

-)- Gowel tit. Alimony, 

The passages of Scripture respecting the right to divorce 
Under the Christian Dispensation, are — Mark x. II ; Luke 
xvi. 18 ; Matt. v. 33 ; do. xix. 3 ; 1 Cor. vii. 10. II; John viii. 
See alsoDeut. xzii. 22-«*and xxiv. 1 ; Luke xvi. 17 ds 18. 

No divorce was known at Rome before the year of the city 
5520. The, civil law gave very extensive license of divorce. 
The canon law allowed no total divorce where the con- 
tract was originally ralid. In this respect the Protestant 
countries of Germany follow chiefly the civil law in its laxity, 
and the Roman Catholic countries of tlie continent uphold the 
principles of the canon law. See an excellent essay on the 
state of the law of divorce in England, in Blackwood's Mag. 
for Novr. 1829. 

VOL. n. 4 
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which may have existed between a man and woman, will be 
annulled by their Intermarriage, Cro. Car. 5.51, — they must 
at least be so far suspended that neither party can enforce 
them against the other in the courts of law, but in the 
case of compact entered into with a view to marriage set« 
tlements, as trustees are generally introduced, these may be 
the subject of Chancery proceedings. A wife may act for 
the husband under power of attorney, and a husband 
may bequeath any thing to her in his will, as it does not 
take effect in his life, and during their union. The hus- 
band is bound to pay the debts which his wife had con- 
tracted, before the marriage, and has a right to receive 
and make what use he pleases of her personal property, 
and also of whatever sums others may owe her. When 
the marriage is dissolved by death or otherwise, his liabi- 
lity for those debts contracted by her before the marriage is 
at an end, unless there be some part of her personal property 
which did not come into his hands during the marriage, he 
may be called upon to collect it as administrator, and as 
far as it extends it is liable to this class of debts. 1, P. 
Wms. 468. According to the language of filackstone the 
husband adopts the wife and her circumstances together, ' 
therefore it may be concluded that if she has children by 
a former marriage dependant on her for support, the hus- 
band must be considered as having tacitly contracted to 
aid her in their maintenance during their early years, par- 
ticularly as a forcible separation of the mother from her 
infants would be wrong. A similar principle would per^ 
haps extend to the maintenance of her parents, if helplessl 
and infirm.^ On this rule depends the law by which if a 
widow intermeddles with the effects of her. deceased hus-* 
band and marries again, the second husband becomes 
chargeable with her liabilities incurred as the administra- 
trix. The husband is also bound to provide his wife with 



* But seo tlie next Chapter of this Book. 
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necessaries, and (if she purchase them) to pay, unless she 
elope with an adulterer, or receive a separate maintenance 
from her husband, and lire apart from him. 8, T R. 545, 
see Selwyn N. Prius. tit. Baron and feme. The husband 
must join the wife in all suits at laWj brought for her be- 
nefit, and he must be joined with her as a co-defendant in 
all civil actions brought against her. If the husband be ba- 
nished she may sue alone. Co. Lit. 133. and in the Courts 
of equity, in many cases, she may sue without her husband 
and may even sue him by the intervention of a prockein ami 
or friend in place of an attorney, 2 Vem. 514. P. Wms. 
39. In criminal prosecutions, the wife may be indicted 
and punished separately, 1, Hawk, P. C: 3-— as the union 
is only civil in its nature, but in many cases for minor of- 
fences, a married woman is held excusable, if acting wrong 
through the compulsion or persuasion of her husband, 
and sometimes the higher kinds of crime, are visited 
more gently on a wife, presimied to have been led 
or forced into such acts by her husband. The policy 
of the law will not suffer a husband or wife to bear wit- 
ness, either for or against each other, either in civil or cri^ 
minal prosecutions, lest on the one hand they might be un- 
der too great a temptation to swerve from the truth in each 
other's favor or on the other^ lest the comfort and harmo- 
ny of married life, should be disturbed. But in the case of 
a forced marriage, or of violence to the person of the wife 
this rule is held not to apply, 1 B. C. 443. Lord Audley's 
case, 1 State trials. Stra. 633, Bull, N. P. 286, 2, T. R. 263. 
The law regards the murder of the husband by his wife, 
as an offence of a deeper dye than others of that class, and 
it is accordingly subjected to a different punishment under 
the name of petU treason. By the Provincial act of 
1758, 32, G. 2, c. 17, sec. '8. 1 P L. 25. Incest is pu- 
nishable by Pillory and fine of £50, or G months im- 
prisonment, and adultery subjects the offender to a 
fine of £50, or 6 months imprisonment, and gives thot 
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ii^grieve4 parlies an action for damages besides — see 
post titles [crimes] and [action^] With respect to the 
property of a woman who marries, all the personal proper* 
ty which comes into the po^ession of the husband, be- 
comes his, so that he may dispose of it by gift, will or o- 
therwise, as he thinks proper, aqd it is liable to be taken 
for his debts. As to her real estate, the administration 
and management of it belongs to him during the marriage, 
and he is entitled to receive and dispose of the rents and 
profits without being accountable to her or her heirs, and 
in England by what is called '^ the curtesy of England," 
this interest in her real estate, continues to the husband as 
long as he lives, if the marriage produced a child which 
could inherit the estate, and this takes place whether the 
child live or die. — ^Many reasons have been suggested as 
the original cause of this anomaly,- — if I may be allowed a 
surmise, I should suppose it grew into a custom from the 
unwillingness of the son to dispossess his widowed parent 
ofhis mother's land, and a similar relyctance on the part 
of a wife's kindred, from the delicate courtesy of a chival^ 
ric age. Whether the interest of th^ husband thus sur-* 
vives the marriage as regards immoveable, or real proper^ 
ty in this Province, is a question which will be adverted to 
under the general head of Inheritance in a subsequent 
portion of this book. The general principle on which the 
English law is grounded as to the management of the 
wife's property, is apparently this, that where no marriage 
settlement is made, to regulate the affair by express stipu- 
lations, the moveables of each party, their joint earnings 
and acquisitions, and the rents and profits of their real es- 
tates become a united fund for the benefit of them and 
their family, nominsLlly the husbands' property, and actu- 
ally under his direct control, and liable for all the debts 
of the husband, for all. those of the wife before coverture, 
and for her necessary support, and that of their children, 
during the coverture. On the death of the husband, the 
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wife is entitled as long as she lives, to one third of the 
rents and profits of the real estate, and this cannot be af- 
fected by any act or will of the husband, and provided he 
has hot disposed of the personal estate by will, she 
ts entitled to one third (if there are children of the hus- 
band by that or a former marriage,) but if not to one half. 
This right to Dower (as it is called) out of the real estate, 
she may be toti^lly or partially deprived of by her own 
act during the mkrriage. Thus, if she join in a deed of 
any real estate of his, she cannot afterwards claim dower 
out of that part so disposed of; and if she join in a mort- 
gage of any part of the real estate, her claim to dower on 
tha]t part mortgaged will amount only to. a claim of 
dower, in the residue of the value, if there be any left, 
after satisfying the mortgage and interest. To pre-^ 
vent compulsion being used by the husband, the acts 
of the Province require an acknowledgment of the wife, 
before a Justice of Peace, in private, that she acts freely in 
signing the deed, in order to deprive her of her claim to 
dower, and by a similar law, a married woman cannot dis- 
pose of real estate of her own by cjeed, unless her consent 
is given in a like way, on a private examination before a 
judge of the Inferior Court of Common Pleas. The de- 
tails of these laws and the forms necessary under them, 
will be given in the part of this work, describing the laws 
of real estate. Bonds, covenants and contracts entered 
into by a married womman, are void, neither can she make 
a will ; because being under the control of her husband, 
she is not presumed to act freely in any of these cases, yet 
a power may be given to her, in a marriage settlement, to 
make an instrument of the same nature and efficacy, as a 
will, and perhaps many other acts may be authorized 
in the s^tne way. Property may be settled on her by the 
will of another person, or by trust deeds, which she may be 
in the same way authorized to dispose of, and the may by 
deed entered into with the intervention of a Judge of Com- 
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mon Pleas settle her own estate in away to give validity 
to a testamentary disposition o£ her own in the nature of a 
will. 

Anciently by law, the hnsband could beat his wife, so> 
that the castigation was not excessive — ^but for a long time 
the law has allowed the wife to bind him over to the peace 
as it is called, that is to exact security before a magistrate 
thathe should do her no personal injury. 2 Lev. 128, 1 
B. C. 445. It was the error of a rude and barbarous age 
to suffer such brutal violence to be used by a man towards 
the weaker sex. We have already seen some of the con- 
sequences of divorce. The total divorce leaves each par- 
ty at liberty to marry again, but the separation a mensa et 
thoroy or lesser divorce, while it puts an end to the inter- 
course between the parties, leaves them yet debarred from 
entering into another contract of marriage. The Provin- 
cial Statutes have no direct reference to this lesser divorce, 
and as they admit of the greater divorce in almost all ima-^ 
ginablc cases, there may perhaps be a doubt raised 
whether they do not tacitly abrogate the divorce, a mensa 
et thoro, A husband is answerable to pay damages for 
any injury his wife does to others, by word or act, if it be 
of such a nature as to entitle the injured party to that kind 
of redress, and in many respects he will be bound to an- 
swer, though not criminally, yet civilly, and perhaps by 
fines, for her acts, wherever she may be fairly considered 
acting on his behalf under an actual or implied authority 
from him. 



CHAPTER III. 



Parent and Child. 



l*he next relation in families is that which subsists be-' 
tween Parent and Child. 

The law classes children into legitimate and illegiti- 
mate ; legitimate children are those bom of parents law- 
fully married together. The birth must take place during 
the coverture or union of the parents, that is to say, after 
the marriage has been regularly solemnized, though it is 
immaterial how short a period intervenes between the 
marriage and the birth. The Roman law went further, 
and gave to children bom before the marriage the advan- 
tage of legitimacy, which our law denies them. Posthu- 
mous offspring will be also legitimate if born within a rea- 
sonable time after their father's decease. Cro. Jac. 541. 
The heir presumptive, or devisee interested may by writ 
de ventre inspiciendo cause an inquiry to be made, whether 
a widow who states herself to be pregnant by the deceased 
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husband, be really so or not, 1 B. C. 456. Co. Lit. 8. If a 
man dies, and his widow soon after marries another, and a 
child is born within such a time, that he might be the 
child of either husband, it is laid down in the old writers 
that he is more than Usually legitimate, as he may when 
arrived at manhood, elect his father to be either of the 
husbands of his mother.^ 

The presumption of law is in favor of the legitimacy of 
the child of married persons, but if proved to be the fruit 
of the wife's adultery, this presumption may be overturned. 
5 Rep. 98, 4T. R. 356 & S51. The children of a mar- 
riage will be rendered illegitimate ; if that marriage be dis- 
solved by a decree grounded on circumstances, which 
prove the contract of marriage to have been void at its 
commencement. See Co. Lit. 235. 1 B C. 457. The re- 
ciprocal duties of parents and children towards each other, 
are grounded upon moral and religious obligations, and 
our laws leave these duties to be enforced chiefly by the 
sanctions of religion, pioralsand manners ; interfering only 
to compel a parent to maintain his children or their off- 
spring, or to compel the child or grandchild to support the 
parent or parents' parent, in cases where the public would 
otherwise be burthened with their expense under the Poor 
Laws, — in which cases the law is made compulsory (but 
only to the extent of 5s. per week for each person requir- 
ing relief). See before, under title (Charity) (poor laws.) 
Upon the saine principle illegitimate children are mad<$ 
the subject of enactment. To prevent the public from 
being burthened with their support, the Provincial act of 
1758, 32 G. 2, c. 19, 1 P. L. 27, directs in case of the birth 
or approaching birth of such a child, which is likely to be- 



* The rule of civil law which legitimates children whose pa- 
tents intermarry o/ifer their birth, is adopted in 11 of the 
United States, viz :-^Vermont, Maryland, Virginia, Georgia, 
Alabama, Mississippi, Louisiana, Kentucky^ Missouri, Indi- 
ana, and Ohio. Kent, 3 v. 173; in notis. 
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cotne chargeable to the public, and the mother 
oath to a written deposition as to the fiither, before any 
justice of peace of the vicinity, the justice (on the request 
of the overseers of the poor of the place, or any one of 
them, or of any substantial householder belohging to it)^ 
to issue his warrant to apprehend the supposed iather, and 
to bring him before himself or some other of the justices 
and to commit him te gaol or the house of correction, un- 
lesis he give security fcb indemnify the place from the sup- 
port of the child or children, and also enter into recog- 
nizance With sufficient security for his appearance at th6 
next quarter sessions, when he shall be continued on re- 
cognizance tintil the woman is delivered. fThis enables 
him to dispute the truth of her deposition at the sessions 
if he thinks proper). If the woman di^, or is married be- 
fore delivery, or miscarry, or prove not to have been preg- 
nant at the time of her deposition, he shall be discharged 
from his recognizance, or from prison, if h(3 has been com- 
toitted. 

Sec. 2nd. Any two justices of the peace of the vicini- 
ty of the place where such a child is bom on complaint 
of the overseers of the poor, (or of one of them, or of a sub- 
stantial householder,) are authorized at their discretion to 
make an order for the relief of the place, and the support 
of the child, and to compel the mother or supposed father 
to give sufficient security that the child shall be supported 
without expense to the place, or to pay £20 into the hands 
of the overseers of the poor, which sum is to be applied 
to support the child, and if there be a surplus it is to go 
to other town uses. This order is to be signed by the two 
justices, and directed to the overseers of the poor, 'the 
father or mother disobeying this order are liable to be com<* 
mitted to the gaol or house of correction for 6 months, un- 
less ttoy give security to appeal the order to the next ses- 
sions, and to abide the result of that appeal. Sec. 3, im- 

VOL. II. 5 
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poses an any woman making a fictitious charge under thin 
law against a man to the punishment of being sent to the 
house of correction, there to be whipped, and io remaiB 
for six months. Sec. 4, gives an appeal to the sesmons, 
(and a jury trial) toany man who thinks himself wrongfiiUy 
accused, from the order of the two justices. See 1 Stra. 
603. 612, 2 Stra. 716. 1060. 

The several duties of parents towards their children to 
maintain them in infancy and weakness, to protect them 
from injury, and to give them a suitable education are re- 
cognized by the law when they come incidentally in ques- 
tion. Thus, whatever a parent may expend for these pur- 
poses, his time, attention and money, would not be suffi- 
cient to entitle him to make any claim of a debt against 
his child, nor vice versa in case of the child supporting the 
parent, could he make him his debtor, unless upon an ex- 
press contract, or upon a contract which from the circum- 
stances of the parties might be fairly presumed to have 
been tacitly made. When indeed the parent advances 
money or property to children setting out in life, to enable 
them to succeed, in the nature of a portion, in case the pa- 
rent should die without having made a regular disposition 
of all his affairs by will or otherwise : then the interests of 
the other children will be so far protected by the provin- 
pial statute, that the portions advanced will be deducted 
from the child's share, except the case of an eldest son* who 
is not subject to this deduction. The Roman law did 
not permit a parent to disinherit his children totally, 
unless upon some reasonable cause which he could 
point out ; but there is no such restriction in our 
}aw, and the parent may dispose of his property if he think 
fit without regard to his children, the wife's interest in the 
landed estate being the only subject over which he has 

* There may be a doubt if the eldest son is excepted from 
this rule. See the subseciuent chapters respecting Inheritance. 
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not a disposing power ; but in the language of law, the 
heirs and children are favorites of the law, and their right 
of succession cannot be taken from them by dubious or 
ambiguous words in a will, the utmost certainty of the 
testator's intentions being required to transfer the property 
to a stranger. 1 Lev. 130, and by a provincial statute, 
posthumous children not provided for in a will have a share 
of the estate. The duty of protection is also left much 16 
the natural feelings of parents, who generally are more 
likely to injure others in their anxiety for their oiTspringj 
than to neglect them in their weak and infakit state. As 
in the case of a master, so a parent may maintain and as- 
sist his children in law suits without being guilty of the le- 
gal crime of maintenance, a parent is also justifiable in 
using a certain degree of force to protect his children if 
attacked by other persons, much indulgence being shewn 
to the natural feelings in such cases. 1 Ha^vk. P. C. 131, 
83; Cro-Jac. 296. 

As to the power of parents over their children, by our 
laws their authority extends to reasonable correction or 
punishment. Though the marriage of the child under 
age is not liable to be dissolved for the want of the parents 
consent, yet the law does not favor marriages entered 
into without it. During the child's minority, the father is 
entitled to administer his estate,^ (if he have any) to the ex- 
tent of receiving the profits, and making necessary re- 
pairs. Yet he is to account to the child for the receipts 
when he comes of age. See 1 Bfo. 388. While the child 
lives with him he is entitled to the benefit of his labor, as 
he is in the case of a servant or apprentice. This paren- 
tal authority ceases when the child arrives at the age of 
21 years, and in the case of a daughter it will cease on her 
marriage at an earlier age. The parent may delegate 
part of his authority over his child to a tutor or school- 
Qipister. to the extent requisite for, education, and may, by 
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deed or will, as we shall see in the next chapter, delegate 
a guardianship over his infant children, to continue after 
|iis decease. The child is bound to obedience to the pa- 
rents while under the age of 21-— to succor and assist 
them whenever they stand in need, and to pay them the 
tribute of reverence and respect at all times. These du- 
ties are chiefly left to the influence of natural and religious 
causes, as they can scarcely b^ considered a subject for 
iegislation. An illegitimate child being considered by 
our law as not ascertained in a certain manner to be the 
child of his supposed father, is for that reason, (apd for 
the discouragement of irregular connections) deprived of 
all claims upon the inheritance of either of his parents or 
their families, but he may b^ provided for by them by 
deed or will. In the same spirit the rule of our . law is( 
that hjB can have no heirs e:(cept his own legitimate issue, 
or those he choses to appoint for himself— for as the, law 
does not give him the benefit of inheritance from his fa- 
ther or mother's family, it will not give them a right to in- 
herit any acquisitions he may make by industry and good 
behavior. Legitimate children must be called after their 
father's sirname, but an illegitimate child may be legally 
called by whatever pame he is commonly known, by. 



CHAPTER IV. 



Guardianship and InfanU. 



An infant, in the language of our law, means any per- 
son under 21 years of age. The father, (and on his death 
the mother,) if not rendered unfit or incompetent by parti- 
cular circumstances, has the natural guardianship of 
his children, with respect to their persons only, 1 B. C. 
460. Co. Lit. 84 a 87 b 88, 5 Mod. 221; Kent Com. v. 1, 
181. Guardianship by nature it is thought in the English 
law, only extends to the eldest son or heir apparent, and 
the guardianship for nurture applied to the younger chil- 
dren,' but as in our laws all the children are heirs, the guar- 
dianship by nature extends to them all, and the guardian- 
ship for nurture is merged in it and superseded, see 1 
Kent, Com. .182. The natural guardianship, where there 
is no father or mother living, will devolve upon the other 
ancestors, 2 Atk. 15, Carth. 386. Natural guardianship 
endures until the infant arrives at the age of 21 years. 
Hargr. Co. Lit. 88b* (12). By the provincial statute 
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of 1758, 32 G. 2, c. 20, 1 P. L. 37, The father, 
whether he be of full age or a minor himself, is au- 
thorized by deed or will in writing with two credi- 
ble witnesses to dispose of the guardianship of his 
children born or unborn, until they are 21, to such 
persons as he thinks proper in possession or remainder^ 
The guardian so appointed may have an action of ravish- 
ment of ward or trespass by this act, against any one who 
detains the children from them, the damages recovered to 
go to the use of the children. The testamentary guar- 
dian has the custody not only of the lands descended or 
willed by the father, but of all lands and goods by any 
means acquired by the infant which the guardian in so- 
cage had not. Vaugh. 185, 186. 2 Fonbl. T, on Eq. 225. 
5th ed. The testamentary guardian is directed and au^ 
thorised by the Provl. act which is in pursuance of the act 
12, Car. 2, in England to the same effect. A will merely 
appointing a guardian, need not be proved in order to act 
upon it, and a deed made in conformity with the act 
would be considered revocable and ambulatory, thd saine 
ajsawill, 1 Kent. Com. 182. Sec. 2, gives the guar-v 
dian so appointed by the father, the custody of the profits^ 
of the real, and the management of the personal estate of 
the children during their minority, and empowers them, 
to bring actions in relation thereto for the children. Sec. 
4, 5, 6, authorize the Governor to appoint guardians cho-* 
sen by minors above fourteen years of age, or of his own. 
choice for children under that age, ^^when and sp often 
as th^e shall be occasion." Security must be taken for- 
the performance of their duties, and they are accountable 
to and removable by the Governor. Their power extenda 
over both the persons and estate, and they may bring ac- 
tions for the children. Sec. 7, makes the estate of a 
guardian responsible if he dies before accounting* for the 
infant's property, and if the infants die before full age, 
their^epresentatives or heitn are enabled to call guardians 
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to account Sec. 8, is a saving clause, to prevent the 
rights of masters over their apprentices from being in* 
jfringed by this act, 

If the father <M* mother of a child hafving an estate act 
as its guardians, they are liable to account to the child for 
the rents and profits. See Co. Lit. 88, 3 Rep. 39. The 
guardianship fw nurture belongs to the parents, and 
ceases at the age of 14 years. The guardianship in somge 
which also terminates at 14 years of age, and is called al-^ 
so guardianship at common law, tcJces place in England 
only when the minor is entitled to some estate in lands, 
and it then "devolves upon the next of kin, to whom the 
^ inheritance cannot possibly descend ; as where the es« 
" tate descended from his father ; in this case his uncle by 
" the mother's side cannot possibly inherit this estate, and 
" therefore shall be the guardian" — the law of England 
not trusting the person of the infant in the hands of one 
who might inherit the estate. The Roman law on the 
contrary, gave the guardianship to the next of kin as one 
most interested in preserving and improving the estate. As 
by our Provincial laws, the real estate, unless otherwise 
disposed of by will or settlement, goes to the next of kin 
without making the distinction as to the derivation of the 
estate from the father or mother's side, it would appear 
that the guardianship in socage is not applicable* or in 
force here, and as our laws of real estate approximate more 
to the Roman than the English, and the real estate de* 
volves upon all the next of kin in equal shares, there is not 
the same ground for distrusting any of them, our act hav- 
ing then given to the governor the discretionary power of 
appointing guardians for infants under 14 years of age, we 
may conclude that in the exercise of that discretion, any 
argument against the appointment of a relative to be 



* See 1 Kent, Com. 182. 
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guardian, arising from his possible interest in the child'^ 
death will be more than counterbalanced in ordinary cases, 
by the probable affection he will feel for his kinsman, and 
the greater care he is likely to take of an estate which 
may possibly fall to himself oi his children. When the 
estate is very large, and the heirs of the infant few iir 
number, there may be cause to be jealous — ^btit generally^ 
we should presume that the nearest relative of good cha- 
racter and discretion would be preferable as the guardian 
of the infant and his estate, according to the principles of 
our law — and the power the governor has of annulling the 
appointment if he see reason to find fault with the guardian 
lessens the risk of mismanagement. The chancellor also 
in his court exercises by right derived from the crown the 
general and supreme guardianship of all infimts, as well 
of idiots and lunatics, to which we have alluded under the 
head of " Prerogative." The court of chancery will in-' 
terpose when the parent or any guardian abuses his trust, 
to punish, or remove him, or even to substitute another in 
his stead. 3 Bac. Abr. 401 to 410, 2 Fonbl. Treat on 
Equit, 234 note. The offices of governor and chancellor 
have hitherto been united in this Province, but if they were 
separated, there would, it should seem, be then in most 
cases two concurrent jurisdictions over matters of guar-" 
dianship, the one under the common law, exercised by the 
chancellor, and the other under our statute, exercised by 
the governor. It appears to be doubtfiil whether a guar-> 
dianship is determined by the marriage of the infant, 1 
Kent Com. 185, 1 Ves. 89, 3 Atk* 619, 1 Ves. 160. Though 
the marriage of a female, it would seem has the effect of 
terminating any guardianship over her. If a minor above 
fourteen does not consent to receive a new guardian, then 
no court will appoint a guardian except for the conduct- 
ing of isome particular suit, where the minor would other- 
wise be injured. Harris n. Just. Inst. lib. 1, tit. 23. sec. 3. 
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The office of guardian includes the care and custody of 
both the person and estate of an infant, but in the oase of 
lunatics and idiots it is usual to consider these charges as 
separate.* In the Roman law, he who had charge of 
the person was called the tutor, and he who took care of 
the estate, the etimtor. The authority of a guardian is the 
same with that of a father, for the time being, and the 
guardian is also bound to account to the ward, when of 
age, for all that he has transacted on his account, and is 
bound to make good all losses arising fit>m his wilful neg- 
lect <^ misconduct, On this account, where the estates 
are large, guardians in England oflen apply to the court 
of chancery, act under its directions, and account annually 
with its officers. This course, which is also frequently 
adi^ted by executors and other trustees, where the estates 
are large, or where there is difficulty in settling, or doubt 
as to the most advantageous manner of doing so, is a safe- 
guard to all parties concerned, as the court has a most ex- 
tensive authority in matters connected with trusts of all 
kinds, and for that which is done by its direction, the 
trustees or guardians will be free from personal liability 
See Toller on Exors. 182, 183. As an infant at fourteen, 
having no guardian may choose one, it is usually done by 
a deed of appointment, under seal. If an infant under 
fourteen should choose a guardian, it is prudent to have it 
formally ratified when th.e infant is fourteen, but our sta- 
tute law has made such ample provision on this subject, 
and the Chancery possesses such large powers also, that it 
will seldom be necessary to resort to this method of elec- 
tion. Guardianship is a delegated authority, and conse- 
quently cannot be again delegated, excepting the instance 
of the father, Vaugh. 181. ^Atk. 14. Vaugh. 185. 2 P. 

* But they are frequently confided to the sameindividaal, 
and relations are generally preferred to strangers.-^S Mad* 
docks, Ch. 740. 
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Wms. 121, 2 Inst. 260. Nor will it descend to tbe heirs 
or executors of the Guardian, being a personal confidence^ 
Cro. Jac. 99, Vaugh, 183. Plowd. Com. 293. But it seema 
if several be guardians of an infant, the office will goto 
the survivors, 2. P. Wms. 107, 121, 3 Bac. AbndO?. It is 
usual however, to appoint expressly the survivors or survi**^ 
vor, guardians and guardian. It is the prevailing opinioxiy 
that guardians of every kind can make leases, of the in-* 
fant's lands, which will be valid, until the infant comes to 
the age of 21 years, 4 Bac. Abr. 139. 1 Ld. Raym. 131. 

1 Leon. 158. Vaugh, 182. Plowd. 293. Cro. Jac. 55, 99* 
3 Lev. 219, 2 P. Wms. 105. The chief benefit of appoint* 
ing a guardian by election is to save expenses of applying 
to Chancery, but the Governors appointment here is c(xn* 
paratively unexpeneave and should not be dispensed with 
in matters of considerable value. No person can claim to 
be guardian to a natural child, but the Court of Chancery 
will confirm a guardian in such a case who has been nam* 
ed by the father. 1 Madd. Chan. 334. 2 Bro. C. C. 583^ 

2 Cox. 46. 

Guardian c^poinied by Judge cfProhates* 

A distinction is made in the spiritual courts (which cor- 
respopd with our Courts of Probate)-*— between infants and 
minors. The former term is there applied to children un- 
der seven years of age, the latter firom seven to twenty 
one. By c<Hnmon law the ordinary, whose powers belong 
here, to tbe judge of probates, may ex officio assign a guaiv 
dian to an irvfant (under seven) and the minor himself no- 
minates his guardian who is admitted by the judge. Ac* 
cording to the practice of tbe cottit the guardianship^ in 
either instance is granted to the next of kin of the child 
unless sufficient objection to him be shewn r This guar- 
dian- is usually named to execute the fimetions of an infant 
or minor who is an executor, or is entitled to be adminis- 
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trat6r,'iuili)fa]9 arriTing at the i^per age to act in penoinu 
All Courts of Justice may appoint gnaidians to infents who 
appear before them in the sitnation of snitors, if there be 
BO regular guardian, and this appointment is limited to 
the care of the particular cause in which the guardian is 
named. See 3 B. C. 437. The PioTincial Stvtate 
of distributions authorizes the appointment of guar- 
dians by the Judge of Probates for all minors in order 
that there may be some person qualified to take charge 
of their distributive share of the lands and goods of 
the intestate parent or relation. The words of the 
let are '^having appointed guardians in manner as 
*' hereafter may or shall be by law prescribed, for all mi- 
^^ nors, diall then out of all the residue of such real and 
^ personal estate distribute," &c. Prov. Act of 1758, 
B2 6. 2, c. 11, Sec. 12, 1 P. L. 12. The act respecting 
guardianship already described, which gives the governor 
power to name guardians, does not refer to the Judge of 
Probate, or take notice of the authority given to him, but 
an act of 1826, 7 Geo. 4, c. 8, 3 P. L. 254, 256, which re- 
peal disabilities of Roman Catholics as to guardianship, 
'authorises the Judges of Probate to appoint guardians for 
** children or minors, according to the provisions of the 
act of 1758. 32 O. 2, c. 26, which directs the i^pointment 
of guardians by the Governor. Taking the common law 
practice of the court, and the effect of these acts in con- 
tiexion, we may fairly infer that the Judge of Probate may 
tappoint a guardian for an infant under 14, either to admi- 
nister an estate, of which he is executor or administrator,. 
for him during his minority, or to receive his distributive 
'share of any estate to which he is entitled, taking security 
as directed by the act of 1758, c. 26, Sec. 4, 5, 6, and if 
the infant is above 14, may appoint a guardian of his no- 
mination trith similar precaution, but that his power is on- 
ly supplementary to that of the fattier or the governor, so 
that if there be a guardiui already appointed regularly by 
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.either, ke is not to appoint. The guardian appointed by 
the ^ge of Probate, would I think be liable to be remov- 
ed by the Crovernor if cause be shewn, ibidem. Sec. 4, 
5,6, and by the act of 1826, c. 8, he is generally to have 
<' the same rights and privileges, and to be subject to the 
same limitations and conditions" as guardians appointed 
by the governor under the act of 1758, c. 26. ' 

i 

The periods of life for various purposes in law, are dif- 
ferent in males and females. A male at 12, may swear 
allegiance, at fourteen is said to be at years of discretion 
and may confirm or annul a previous contract of marriage 
and may at that age contract a valid maniage. If his dis- 
cretion be actually proved may make a will of Us personal 
property, that is to say of moveables, money, &g. Tbo 
common law in England has been altered in this respect 
by the stat 38 G. 3, c. 87, s. 6, which requppi a guardian 
to act for an executor who is under seventeen, but it 
does not es^teqd here. At seventeen he may be an 
executor, or act as the procurator of another under 
letter of attorney, (5, Co. 29, b. 1. Hal, Hist. P. C. 17. but 
see. Co. Lit. ] 72. Cro. Eliz. 637.) and at 21, he is at his own 
disposal, free fi:om any parental authority, and may also at 
that age legally dispose of any property he possesses whe- 
ther in lands or moveables. A female at 7 years may 
be betrothed, — at 9, is entitled to do^er, at 12 is capable 
of contracting marriage, and may then make a will of per. 
sonal estate, if proved to have adequate discretion, at fouiy 
teen is at the years of legal discretion, and n^ay choose her 
guardian, at seventeen be an executrix, and at 21, dispose 
of her lands, &c. being then emancipated from parental 
control. If she is married under 21 years, she passes from 
parental control to be under that of her husband, but if she 
become a widow under the age of 21 , she does not return 
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nnder the control of her parentg, but remains her own 
mistress. In countries where the Roman law, or civil law 
as it is called preyails, the age of 25 is adopted in lieu of 
21, but in our laws 21 is the period at which persons be- 
come entitled to their fiill civil rights, becoming then fid* 
ly responsible also for all their own contracts. 

Infents cannot sue or be sued in their own names alone, 
if they prosecute it must be by their guardian, or by some 
friend, who will undertake to sue for them and who in law 
is called prodidn amtfj a law French term, meaning near 
or next friend. — Suits brought by an inftnt in Chancery 
to call a guardian to account for misconduct may thus be 
commenced hy prochein amy. If an infant be sued his guar- 
dian must be joined in the same proceeding. — Co. Lit. 135. 
Infants under 7 years of age, are not liable to capital pu* 
nishment, from 7 to 14, they are also free from such heavy 
infliction, unless the wickedness of their design be such as 
to shew that ihey understood the evil of what they were 
about, and in some cases of homicide mentioned 1, B. 
C. 464, 5. Children under 14 were capitally punished. 
From 14 upwards, tbey are not considered in our law ex- 
cusable on account of their youth. 

At 16 years of age, the males become liable to perform 
militia duty, and road work. The poor and county rates 
to which all inhabitants are liable, are usually assessed on 
all above 21 who are able to contribute. At 21, a man is 
capable of being a Juror, of voting at an election of repre- 
sentatives or of being elected, if otherwise qualified. The 
general rule of law is that an infant cannot sell or dispose 
of his lands by will, deed or otherwise, and that be cannot 
enter into any contract that will be binding on him. There 
are, however exceptions to these rules some of which have 
been already noticed. Yet by English stat. 7 Ann. c. 19. 
Infants holding as trustees, are enabled to convey under 
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the direction of tho Court of -Chancery. An in&ntabo 
may purchase lands, and on coming of age may ratify or 
annul the purchase at his option and so may bis heirs, Co. 
Lit. 172. In some cases he may bind himself apprentice 
for 7 y^ars or less, by deed — ^he may contract marriage,, 
and any purchase or contract he may make for his nece^r 
sary maintenance and education, suitable to his station and 
prospects in life, is fully binding on him. His contracts 
generally, though voidable, are not Yoid, and such as on 
coming ofage, he confirms, become then of full validity, 1, 
T. R. 648. An in&nt above the age of fourteen is liable 
to be criminally prosecuted for a riot, an assault and bat- 
tery or any other flagrant breach of the peace, 1 Hal. P. 
C.20,21, 22. See 4, B. C. 23, 24. An rofant unborn is 
capable of receiving a legacy. An infant will be bound 
by the partition of lands, if it be fair and equal, Co. Lit. 
171. b. — an infant heir may be compelled to set out dower 
to a widow. 

An infant is liable for all torts committed by him, 
that is to say for aH injuries he may inflict on other 
persons not dependant on contracts or promises. Thus h6 
may be compelled to pay damages for slander, for an as-^ 
sault and battery or the like, 8, T. R. 336, 7. Bac. Abr. 
Infency, H. he may be also sued in an action of detinue for 
goods delivered to him for a purpose which he has failed 
to perform, and which goods he refuses to return, 1 New 
Rep. 140. 



CHAPTER V. 



Cf Societies Incorporated. 



Besides the organization of mankind into nations, and 
families, and the relations thence arising of governors and 
governed, of public magistrates and private citizens, of 
husbands and wives, masters and domesticsi parents and 
children, the wants and propensities of men produce 
among them many voluntary associations for the purposes 
of religion^ education and commerce — as well as every 
other object in which many persons feel a conunon inters 
est. In order to accomplish their intentions, these socic" 
ties often obtain the interposition of legislative or spve-r 
reign authority, to confer on them such rights and privile"- 
ges in their collective capacity as may facilitate their 
views, or reward their exertions. Such privileges are 
sought and conferred by enactment of the legislatsre 
(or by charter from the crown, which in this respect may 
exercise a legislative power within certain bounds*) where 

This, however, is rarely if ever done in modern times, ex- 
cefl under the the terms of an act previously passed by the 
legislature. 
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the number of persons associated is great, the interests 
invoiyed large, or the public benefit proposed considerable, 
and the objects could not be well obtained without pecu- 
liar legal inununities. Hence the origin of the word privi"* 
lege, which in its etymology means a private law, signify- 
ing that it conferred on certain private persons or socie- 
ties advantages not generally enjoyed, its ancient meaning 
extending it to all acts of legislation which placed any 
one man or set of men in a difierent predicament from 
the rest of the community, or which afiected in any way 
the private rights of particular individuals either favorably 
or un&vorably. Societies then pnaybe divided into 1. 
Prileged. 2nd. Unprivileged. 

Privileged Societies. 

4 

These are known to the English law by the name of 
corporations aggregate, there being also what are called 
sole corporations, consisting of one person only and his 
successors, who are incorporated by law in order to give 
them some legal capacities and advantages, particularly 
that of perpetuity, which in their natural persons they 
could not have had. In this sense the King is a sole cor- 
poration, and so are all those public officers upon whom, 
and*their successors in office, some particular privileges are 
conferred by special laws, such for example as the power 
of suing, or being sued in their official character, making 
leases of public property, &c. In so far as these privileges 
extend they are considered in the phraseology of English 
law, as corporations sole. Thus bishops, churchwardens, 
&c. are corporations for certain purposes. 

Colleges and Academies belong to the class of privi- 
leged societies, where they have been incorporated^ thus 
the college at Windsor, and the yet unestablished College 
at Halifax, have been incorporated by the Provincial Le- 
gislature-^-so has also the Academy at Pictou, and the 
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privileges granted to these universities, where the power 
of c<Hiferring degrees is a part of them, enable them there* 
by to give to the graduates certain personal privileges. 
Thus a graduate is admitted to the rank of Barrister at 
Law after a shorter term of legal study than any other 
per8on-<-and it is usual, if not essential, to be possessed 
of a degree to enable a candidate for holy orders in the 
English church, to be made a deacon. 80 we have seen 
that the Provincial Law permits a person having a diploma 
or testimcmial from any regular medical college or univer- 
sity to practice physic or surgery, without undergoing the 
Examination, or obtaining the license enjoined on others. 
The value of this privilege of conferring degrees is the 
greater, as they are recognized as testimony of the educa- 
tion andcapacity of the graduate, not only in the countries 
where they are granted, b|t also wherever learning is es^ 
teemed. Corporate powers have been bestowed on the 
trustees of schools by provincial acts, as has been noti- 
ced. Insurance, mining, canal, steam boat, and other 
companies of a trading character, have been incorporated 
in this country. These will all be particularly noticed, 
when we come to consider the laws of local and particu- 
lar application which will be all distinctly specified, after 
the general laws are gone through. 

When a corporation is established a name must be at- 
tached to it, by which designation it should sue or be 
sued, and execute all formal legal acts, though a very mi- 
nute variation therein is not material. It may, however, 
have a name only by implication, as if the inhabitants of a 
town were incorporated with power to choose a mayor an- 
nually, though no name be given, yet it is a good corpo- 
ration by the name of mayor and commonalty. 1 Salk. 
191, and the change of name by a new charter will not 
deprive it of former privileges, 4 Co. 87. There are cer- 
tain incidental privile]ges which follow an incorporation. 

VOL. n. 7 . 
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Such are, 1st a continuance of succession, and the elec- 
tion of new members. These, however, as well as, 2nd* 
the power of bringing and defending suits, of granting or 
accepting grants in its corporate name, of^rd, purchasing 
land, and having 4th, a common seal, and of 5th, making, 
bye laws for its own regulation, are usually specified and 
limited in the acts or charters of incorporation, yet as they 
are necessary to the existence and usefulness of an incor* 
porated society, the law will in many cases presume them 
to be annexed to a general grant of incorporation ; and in 
the mother country where a variety of corporate bodies 
derive their original from prescription, ancient usage or 
charters of early date, it of more importance to trace out 
the incidents which by implication follow a vague charter 
of incorporation. In this Province incorporations, are few 
in number, and of recent origin, and are all grounded upon 
clearly expressed enactments of the Provincial legislature, 
wherein provision is made for the rights and immunities 
they are to enjoy. In such cases we may conclude that 
those powers which were left out in the acts, were intend- , 
ed by the legislature to be withheld, and so there will be 
rarely if ever any room afforded to claim any privilege of 
importance, as annexed by implication only, to a grant of 
corporate powers. On the contrary, as the meaning of 
the legislature is the legal guide to interpret acts, and the 
clear expression of the powers granted, leaves no ground 
to suppose that other rights were meant to be conferred, 
on these general principles of construction, the presump- 
tion with respect to our acts of incorporation, would seem 
reasonably to arise that th& words of the acts should be 
construed narrowly, rather than their meaning should be 
enlvged, especially as most of them tend to monopolies, 
which the law does not favor. Blackstone, however, from 
wliose views we should liesitate in any way to dissent, 
considers the 5 powers above named as we have numbered 
them, to be "inseparably incident," to every corporation 
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aggregate, 1 B. C. 476. Whether this dogma can in any 
way be reconciled with the impressions we have ventured 
to state, may be doubtful. Yet, it appears better to state 
the views which arise in the mind of one endeavoring to 
reduce into system the laws of this country, which, to bor- 
row a geological term, are in a state of transition, and to 
give the grounds of opinion, than to withhold them from 
an excess of deference to authority. If some of those 
views are erroneous, no injury can arise from them as they 
are always stated hypothetically, and the courts and the 
profession will eventually confirm or reject them : while 
an over cautious timidity would deprive the reader of the 
benefit of the suggestions which are obvious to the com- 
piler of a work like this, and yet would not in all likelihood 
present themselves to the student, who investigated only 
detached questions in the course of business. It is not, 
however, to be understood, that the writer would go out of 
his direct path to start new opinions. This question res- 
pecting corporate rights is the first which has occurred in 
which he has seen the slightest cause to vary from the 
principles of the English text books — although he has oc- 
casionally given his own sentiments on questions not treat-^ 
ed of by them, being entirely of colonial origin. 

- A corporation aggregate can only appear in the courts 
through the intervention of its attorney. It cannot be par- 
ty to actions for assault and battery, or other personal inju- 
ries. It cannot commit crimes in its collective capacity^ 
and consequently is not the subject of criminal indictment, 
or of the legal consequences of crimes. It cannot be an 
executor or administrator^ It cannot be seized of lands 
to the use of any. It cannot be arrested, and therefore the 
compulsory process to enforce an appearance of a corpo- 
ration as party in any suit, is by distress on its lands and 
goods. All these powers and liabilities belonging to per- 
sons in their natural and individual capacity, and a corpo- 
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ration being an artificial being. Where a corp<»ation hag 
a president or other superior, constituting by the terms of 
its erection an integral part as its head, in case of a va« 
cancy in that respect, it cannot perform any function (ex- 
cept that of appointing a new person to the situation) until 
it is filled up. Ck>* Lit* 363, 4. Where no specific direc- 
tion is given in the charter, or act of creation, the majority 
of votes binds the corporation. 33 Hen. 85 c. 27. The 
Court of King's B^ach, (whose powers and fimctions belong 
to our Supreme Court,) exercises the legal power of inter- 
ference to keep civil corporations within the bounds of 
tl^ir chartered rights, acting in this respect at the com- 
plaint of some person aggrieved by the usurpation of un- 
due authority, or the non-p€rformance of some duty incum- 
bent on the corporation. The ^application usual is for a 
writ o( mandamus to some member or ofiicer of a corpo- 
ration, directing the wrong complained to be done away 
with, and the rights of a corporation over its members, if 
brought in question are frequently tried in the preliminary 
aiguments before the Court, as to the propriety of granting 
the writ. 

4 

A corporation may be dissolved by act of the l^isk- 
ture, by expiration of its charter if it be limited in point 
of lime, by the death of all its members, by surrender of 
its franchises, or by fcM'feiture for abuse or neglect of the 
terms on which it was instituted. In the case of a cor- 
poration continuing to exercise privileges which it has for- 
feited, or of a body Rfiecting to exercise corporate privi- 
leges to which it has not been entitled a writ of quowar* 
ramto lies to try the validity of its pretensions. Land 
granted to a corporation will, on its dissolution, revert to 
Xke grantors, unless otherwise stipulated, and on dissolu- 
%mk all debtsdue to or from it, are totally extinguished un- 
less provision has been previously made to guard against 
this inconvenience. The legal rights and incidents of so* 
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cieties not privileged will be considered as they occur 
under the investigation of mercantile and other contracts, 
that of partnership especially, and in the observations on 
joint and C(Hnmon ownership of lands and moveable pro- 
perty. Incorporation is desirable in insUtutions of learning 
to give permanency and regularity ; in commercial asso- 
ciations for banks, mining, &c. and in canal and bridge 
speculations, to limit the responsibility of the shareholders 
to the amount of their shares or subscriptions, as they 
would otherwise under our laws of partnership be collec- 
tively and individually responsible for all the claims and 
debts that might arise against an undertaking in which 
their share was very small. 

The statutes of mortmain in England prevent any pur- 
chase or acquisition of lands by corporate bodies without 
a royal license. They were intended as a restraint upon 
^he gifts and bequests, (so prevalent once) in favor of mo- 
nastic establishments. Corporations were also excepted 
from the statutes of wills, so they could not take by devise. 
This rule has been softened by the statute 42 Eliz. c* 4, 
which authorized the devise of lands to a corporation for 
a charitable use. As we have not re-enacted the statutes 
of mortmain, and they were grounded on a state of cir- 
cumstances entirely different from ours, and were evident- 
ly local and territorial in their character, we cannot ima- 
gine them to be in force in this province. Sec. 2, Kent. 
Com. 228. No exception is made in our statute of wills 
to prevent any devise to corporations. See 1 P. L. 9. 10. 
act 1758, 32 6. 2, c. 11, sec. 1. By a determination of 
the King in Council, it was settled that the statute of cha- 
ritable uses did not extend to the Island of Nevis. How- 
el's State Trials, xx. 289. and by the English court of 
Chancery it was decided not to extend to the Island of 
Grenada, or any other colony, being a law of local policy 
adapted solely to the country in which it was made. 2 Me- 
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riv. 160, 163. So the Bankrupt laws, law of tithes, poor 
laws, the rule to prohibit two partners underwriting the 
same policy of insurance, &.C. &c. considered not to ex^ 
tend to the colonies. 2Meriv. 150, 152. So it may be' 
concluded that a corporation is not precluded from pur- 
chasing or receiving gifts or devises of land unless when 
restricted by the terms of the act of incorporation. 



BOOK II. 






THE LAWS OF PROPERTY. 



CHAPTER I. 



Of Property in General* 



The first book having described the general nature of 
the government) the legislative authority, the public ma- 
gistracy, the public laws in general, and several relations 
which regulate families, I shall next advert to the rules 
which attend the acquisition, management, and transfer 
of property. 

The origin of the right which is exercised of exclusive 
ownership to land and moveables, has furnished an exten- 
sive topic of discussion to writers upon natural law. It 
may be sufficient for our purpose to notice the rules by 
which in practice this right is recognized. With respect 
to land, or as it is termed in the Roman law, immova- 
ble property, the law of nations prescribes certain regula- 
tions concerning the ownership of the various portions of 
the earth. The first of these which is also applicable' to 
individual rights, arises from occupancy. The possession 
of land On the part ofany nation to which no other has 
a prior title, is held to confer a right of ownership— 
but this possession must be a real and actual occupation. 
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as a momentary or nominal possession might be taken of 
a country in the name of any sovereign or state, and 
yet should not< be considered as conferring any right, 
because the reason of Ihe rule is founded on the princi- 
ple that the earth being intended for the use of the hu- 
man race, any portion of it which takes the possession of 
a particular unoccupied territory, does so for the extension 
of subsistence to its numbers, and as the bounty of Provi- 
dence has made the earth wide and large enough for its 
inhabitants, those who are thus extending themselves 
peaceably over its surface, should not be disturbed on any 
pretence* Prior discovery has been set up at times as af. 
fording a claim to uninhabited countries, but seems to have 
but little foundation in reason. Conquest is also a spe- 
cies of title sometimes assumed to territories, but this kind 
of title having its origin in force and not in right or justice 
It seems to be always open to objection. There are cases, 
however, in which conquest may afford a very legitimate 
ground to establish a right to territory. Thus where one 
nation uses the utmost exertion to deprive another of its 
territories, and in the natural self-defence of its possessions 
and the lives of its subjects, the attacked power is under a 
necessity of conquering, and holding adjacent territories, 
which its adversaries emjployed as a source of attack and 
annoyance; the possession of such conquests, (especially 
when confirmed by treaty and cession on the part of the 
defeated,) will make out a title having every ground of jus* 
tice and fH-opriety, which subsequently will be confirmed 
beyond doubt, by length of time and improvement bestow- 
ed upon it. 

A question has often been suggested by theoretical 
men, as to the right of the European nations to dispossess 
the aboriginal inhabitants of America, of the territories of 
the new world. I will not enter into any inquiry as to the 
justice of the invasion of the agricultural and comparative- 
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ly civilized countries of Uie sottihem contineiit hy the Spa* 
nish and Portuguese aatioiis, but confine myself to the 
case of these Northera regions, where our own nation and 
that of France took possession of an uncultivated soil 
which was before filled with wild animals and hunters al«> 
most as wild. It might vnth almost as much justice be 
said that the land belonged to the bears and wild cats, 
this moose or the carriboo, that ranged over it in quest of 
fi>od, aid to the thin and scattered tribes of men, who were 
alternately destroying each other or attacking the beasts of 
tiie forest. But the course of events haa nearly extirpated 
them from the soil ; and the subject of their wrongs, for ma* 
ny they had to complain of, is now matter tor the histo- 
rian, rather than for the jurist. I do not think that thef 
themselves had any idea of property (of an exclusive na- 
ture) in the soil, before their intercourse with Europeans^ 
Miich injustace however was done to those simple creatures 
by those who communicated to them the artificial vieea oi 
civilized society. This evil communication by accustoming 
them to intoxication, mad its attendant miseriea has done 
more to destroy them entirely than any other cause.^ We 

*Since the above was written I have had the loan of Chan* 
cellor Kent's commentaries on American law, from a profe»- 
sioDal firiend, and feel gratified ta find that a eofrefpDn<|ing 
view of the nature of Indian rights, is taken by that eminent 
writer, and has been recognized by the courts of the United 
States. He enters more fully into the qiiestion, see his 3rd 
volume, p. 307 to SdO^ and quotes the opinion of Vattel. 
Droit des gens. 6. 1. Sec. 81, which confirms the principle^ 
The interests of these unhappy races were much protected by 
the spirit of Christianity and benevolence^ which prevailed 
among the early settlers from Great Britain in these countries 
as Mr. Kent has shewn, and we find the legislature of Vir* 
ginia as early as ld62, c^ 10 — forbidding and annulling all 
bargains for their lands entered into by private persoiui. This 
was done to prevent their being robbed of their hunting 
grounds under pretence of purchase*— «nd among the ordi^ 
nances of New England is one which declares their rijB^t to 
all laads on which they had settled and improved to be un- 
doubted. 

VOL. lu 8 
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will assume occupancy as the original foundation of the 
rights of property in 'general, as indeed it may be said that 
all other kinds of title are either occupancy under some 
other name or incidental to it. Thus conquest is occu- 
pancy attended with force. Accession gives land which 
is newly formed by any process of. nature to those in oc- 
cupation of the adjacent soil. From this principle many 
6f thoTules which govern society with respect to property 
appear to be derived. The alienation of any part of the 
territory acquired by a nation, by this means, requires the 
will of the whole nation expressed through its sovereign 
authority to render it valid, because the occupation is the 
occupation of the whole nation, and therefore the owner 
of a part cannot aliene it to a foreign power or person 
without « legislative act of his own state. 

4 • 

^he death of the father of a family does not cause the 
land occupied by him to revert back to the state of vacan- 
cy in which he found it, but by natural right defined and 
protected by civil institutions, the occupation is continued 
by. its remaining to his family. See 2 fi. C. 10. &. 1 Brown 
Civ. and Ad. Law, 168. . From the same causes delivery 
and possession become ollen very important in the trans^ 
fer of property, and in the proof of a contested owner- 
ship. 

In what things Property may const. 

There are many things which are not to be considered 
in the light of property, being such as are intended for the 
general use of the whole human race, such as the ocean, 
the air, &c. 2. Such as are public* to the whole province 
or nation : as the running streams,* harbors, bays — the 
the public roads, &c. Though in a modified sense a cer- 

^Vide Magna Charta, as to the public right to the use of 
running streams. 
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lain dominion or property may exist in these. Birds, 
beasts and fishes, except they are by taming, caging or 
other means brought into possession, are not the subject 
of property. * The crown being the original proprietor' of 
the whole of this province, all titles to . property .in the 
soil, forests, mines or their productions must either remain 
in the prerogative or be derived from it to some corpora- 
lions, or private persons. All property to lands, therefore 
must be commenced as to title in gift, grant or sale firom 
the crown either express or implied, and all landed proper- 
ty to which no such title can be established, remains the 
land of the crown. The produce of agriculture, manufac- 
tuies and fishery aie subjecte of property. 

JDiVmon of Property intQ Real and Personal. 

The law of England distributes property into real and 
personal. Things real are such as are permanent, fixed 
and immoveable, which cannot be carried out of their 
place as lands and tenements. Things personal are goods, 
money, and aH otiier moveables.* The difference of the 
rules of inheritance in England, and also of the other laws 
concerning real or landed estate, from those which govern 
personal or moveable property is very great, insomuch that 
it may be generally found, that what is few with respect 
to the one class of property, is not so with respect to the 
other, but in this province the laws of property have almost 
effkced those artificial refinements of the feudal system so 
that lands and moveables are affected by the same liabili- 
ties and descend in the same manner, with few excep- 
tions but those which arise from due attention to the natu- 
ral difference between them. Real estate or things real 

* The civil law discriminates things {in patrimonia) or pri- 
vateproperty into things corporeal, and incorporeal — and snb- 
divides things corporeal again into moveables and ioimovea- 
bleSf which division appears to be more simple and natural, 
than that of the common law. See 1, Brown. Civ. and Adm. 
Law, 173. 



^0 OF fnOPEATT Iff GCtiSRAL. 

may be considered m lands, tenements or hereditalne&ls. 
^ Land,' includes in its legal meaning all immoveable pro- 
perty. ' Tenement,' includes every tbing of a peimuent 
kind whether corporeal or incorporeal which may be hoMmi, 
thus an ofliee, a rent, a right of common as well as houses 
or lands, are capable of being included indie term. Here* 
dttaments* is the most comprehensive of these expressions 
as any thing f corporeal, or incorporeal, real or personal, 
moveable or otherwise, which may be inherited, comes 
within its meaning. Even a condition the benefit of 
which may descend to beira is an hereditament. Land 
inclodes all corporeal hereditaments, except moveables. 
Land as a general term of law includes not only the soil 
but all that is bdilt upon it or grows on it. Thus woods 
houses, grain, &c. while fixed to or growing on the ground 
js included as a part or accessory of the land. Water is 
also considered as a corporeal hereditament, under the 
name of land covered with water, in which form it is to be 
sued for. Land also includes every thing under the soil 
as mines <tc. as by the maxims of law, the right of pro- 
perty is not confined to the use of the surface, but ex- 
tends upwards and downwards indefinitely. 

In some of the old colonies many statutory regulations 
were passed defining the rights to waste and improved lands 
In Maryland, there was an act which regulated the mod^ 
of surveying lands, and the right of occupiers under grants, 
with great minuteness. See Maryland act of, 11, Wm. 3. 
1 699. p. 93, where marsh land on rivers and creeks, is de- 
clared to belong conditionally to the owner of the adjar 
cent terra Jirmoj and no patent to another to be niade of 
it until he is notified to take out a grant and refuses. Ma- 
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derived from the latin words, haeres^ heir, haerediias, an 
inheritaace. 

+ Corporeal, j. e. material; substantial, which is the object 
ef the senses. 
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ny pf the colonics in the 17tb century adopted a method 
of preserving the boundaries of townships and large tracts 
of land from dispute by making periodical processions 
round the bounds^ a custom jisual as to parishes and ma- 
nors formerly in England and there called perambulation or 
riding the boundaries. Our laws have in part adopted these 
regulations. See vol. 1, 159. In the surveying of lands 
there, was a custom in all the colonies of giving an allowance 
of lOper cent to the line in case it was necessary to bring it 
%o a renaarkable rock, tree, brook or other natural object of 
more or less permanency, and sometimes to make up for 
the inferior quality of the soil in a lot, or the part of ^^ 
useless to the cultivator, as a lake or a pond. Under the 
shelter of this usage much irregularity and unfairness oc- 
casionally existed, sometimes some hundreds or even 
thousands of acres being occupied, beyond the real extent 
granted owing to the surveyors carelessne&is or &vor. 
The practice has for these causes been lately abandoned, 
but it prevailed here for a long time, and owing to this 
and also to the altering from year to year of the varia- 
tion of the compass in North America, it often becomes 
exceedingly difficult to identify the boundaries of the 
original grants, the old surveys and the modem posses- 
sions. There are also other sources of difficulty in the 
manner in which most of the surveys formerly, and some 
even now are made, viz ; by merely running out the front 
line on a road or a river, and not actually running out 
the side lines, except perhaps for a few rods, and not at 
all the rear lines. In these cases the occupation goes on 
at.random, wd difficulties afterwards arise to ascertain 
the rights of the owners of adjoining lots. The compass 
too, in a country so full of iron ore of rich quality, is very 
apt to vary considerably in running out a short line, and 
the surveyors having not always attended to the correction 
pf the Imes by ruonii^ them back to their place of start- 
jfjpg, this circumstance creates much error. The difficulty 
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of surveying accurately among thick woods and swampsr^ 
has caused much of this negligence formerly, as the re^ 
muneration was small and the labor great. 

Of Incorporeal Hereditaments. ' 

A.n incorporeal hereditament is a right arising from or 
out of something corporeal, whether it be moveable or 
immoveable. It generally is some beneficial interest 
which one man possesses in the lands or goods of which 
another is the direct owner. The learned commentator 
enumerates teii examples of this description of property, 
some arising by the operation of law, and others resulting 
from the acts and agreements of individuals. Of these 
the 1st is Advowson — a subject of greater importance in 
England than it is here. Advowson is the right of pre- 
sentation to a church or other ecclesiastical benefice.-^ 
This power is in very many instances private property in 
Europe, but not so here, as the acts of the Province con- 
fer the power of appointing the clergy of the established 
church, either on the governor in his official, or the pa- 
rishes in their corporate capacity, and the other churches 
in the province elect their own ministers. An advowson 
is therefore not to be considered as an hereditament in 
our provincial law. 2. Tithes. No such right exists in 
this country by any law or usage. 

3. Common. The right of common is a profit which 
a man hath in the land of another, as to feed his beasts, to 
catch fish, to dig turf, to cut wood or the Kke. These 
rights forming an extensive head of English law, arise chief* 
ly from the custom of manors or other prescriptive rights in 
the old country. But none such exist here, yet we have 
commons regulated by Provincial Statute, none of which 
appear to come within this definition, as the persons enti- 
tled to the use of these commons are in some cases also 
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owners of the soil' of the common under gnmt from the 
crown, or the common has been granted by the crown to 
some trustees or corporation ibr the benefit of the inha- 
bitants of some township, who are entitled as well to the 
property of the soil as to the use of it under such 
grants. See yoI. 1, 153. But common may in this 
country be created by deed as an incorporeal here* 
ditament, as one man may grant such rights in his 
lands to a number of others, and in that case the rights 
arising to the: commoners under such an instrument, 
would be construed by the language and intention of 
the deed, and not by the laws respecting commons in 
England, which arose out of the peculiarity of feudal ar- 
rangements. See Co. Lit. 122, a. 

* 4. Ways. This right to the use of private ways may 
arise by permission, as when the owner of lands grants to 
any person liberty to pass over his grounds. This being 
matter of compact, the extent and duration will depend on 
the form and terms of the grant. It cannot arise by pre- 
scription in this country. It may result by operation of 
law from circumstances as if the land of A be entirely sur- 
rounded by that of B. there A must necessarily be entitled 
to a right of way across B's ground, as otherwise he could 
i^ot use his own. 

5. Offices* This is the fifth description of incorporeal 
hereditament, specified by Blackstone. In the mother 
country, public situations have been granted in difierent 
ways, so as in many instances to become the property of 
individuals or families ; but in this province ofiices are 
are held at the pleasure of the crown, or are otherwise 
regulated by acts of assembly, so that an ofiice seems 
not to be a hereditament in Nova Scotia, not being the 
subject of inheritance. 
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6. Dignities are al9o classed as incorporeal hetedittt-^' 
ments, bat our provincial laws tecognize no hereditary' 
office or dignity except that of the Crown itself, though 
undoubtedly if an hereditary Peer of the mother country 
is at any time resident or sojourning in the province, couir* 
tesy would entitle him to the respect due t6 the important 
office in the Great Senate of the nation, which hd holds 
by descent, but we have no positive law on tfie subject. 

7. lYanchises. This is the next head in the commen* 
taries. It is there defined to be '* a royal privilege, or 
branch of the king's prerogative, subsisting in the hands 
of a subject.'' Such a right must originate in a grant 
from the crown, either express or presumed. Coiporate 
rights are one class of franchises, or liberties as they are al- 
so called. There are^also a great variety of exclusive pri- 
vileges which come under this title, and subsist in England 
under ancient laws and usages which are not in use here* 
Such are franchises under the forest laws, free warrens, 
free fisheries,^ c&c. The charta de foresta^ and mc^na 
chartttj contain provisions which restricted the crown 
from conferring exclusive rights of this description, as 
subversive of common right, and detrimental to the inter- 
ests of the crown. Most of the rights yet subsisting in 
England to this kind of franchise were granted or assumed 
before these wholesome provisions were made for the ge- 
neral good. In point of fact the crown carefully avoids 
at the present day (at least it is so here) the alienation of 
any part of its prerogative rights or authority in favor of 
private persons. 

{FMety. At Common law the owners of lands on the 
bank of fredi water rivers had the exclusive right to fish/ 



* This means an exclusive right to the fish in a river grant- 
ed to a private person. 



laid A0 ownersbip of the bed of the ri^er to tlif cetttie 
li|}8 of tlie current-— adf,/i&im meJUtm aquoBj the owi^of 
landon both sides jofcouise omned-tbe liver and the sole 
right to iSsheryy as &r as it went thixMigb his lands. Ne- 
vertheless the public right existed for all persons to use 
l^ch 4r^ein« as « h,ighijir^y for |l>aal^ and p^, apd ii the 
aw^er ejrects ^tff obs^n^jtiop po this right ofwfitlSf way, il 
is co^f ^ered nt Go^amon l^iyr a nuisance and «A7 >9A^ x^ajT 
^^Uy ireipoKe it. Bujt wherever the tide ebh^ ^p4 9^W$ 
^ in a^ms of the 9^^, ^ys, harfa^CMH, cr^Jcsand naviga)^ 
strejEMps, there ^^ public have a rigl^ to fish, as well tm » 
tig^t of way^ iind neither tine crown qpr aiiy holdMvg mifi^ 
grant from it can interfere with this natural rigl^. Itj^ 
true that the earlier sovereigns of England were led occa- 
siooaliy to make grants to private persons of the exchuuive 
use of navigable streams, that is of those wihere Mie tide 
iows, but the practice was conden^led and abolished bf 
magna cfaaita, c. 47, and by the 2d and lliird charters oif 
Hen. 3.--C. 20 and 9. Hen. 3, c. 16, and no grant since tfaei 
reign of Hen. 2. of any exclusive rigJit cf this kind in tide 
wat^s is valid in England, much less can any such claims 
exist in the colonies. See Ais subject carefully investigate^ 
ed in Kents Com. 3 vol. 329. 

It has h^e» Jbeld in Englwd, Al«pt ^ ,pei;$on jw^ fi rigt^^ 
to cro^s anchor's Jaod ip oidi^r to get at the seai its for 
example, for bathing, 5 B\ & A. 268, bii(t vrb^9 fik^ .^eac;h 
or shore of the sea below high water mark is not expressly 
grfU)te4 aw^iy as j^rivate prpperty for fuiy special purpqse 
it is co^sideted at common la^i^ as a nator^l Jhi^t^way? be- 
^^ the propei;ty qf the,cjfpwB fop^^ j/mki ,of tJtie ^^t^e q£ 
Uiue landa<Qoinii)g, j^id it ,is veiy generally ,psed ^ such 
for a variety of purposes, by the inbabitaiits pf o^r shores 
in Nova Scotia. The common law principle that navigable 
ri^i^ers are ^ucb |ls the .tide el^bs f^pd flows in Jla^l^een^fno- 
cjified in its^eceptioxi in Bennsylvani^i, as inappliQahle in 
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that respect to the maghifieent streams pf the , Delaware^ 
Susqaehannaby &c. above the flow of the tide — ^thongh 
it is generally received as the rule in the rest of the Unit- 
ed States, 3 Kent, Com. 336. 

The civil laiv made all streams where the flow of water 
Ivas perennial, public property, and their banks were also 
Considered to be for the use of the public at large, and the 
French law allows the use of towing paths along their 
fiides. The statute law of this province has, as we have 
seen in the first volume, made some rules for the conveni- 
ence of the public, on the subject of river fisheries. Vol. 
1,151 to 153. 

« 

' Mr. Kent says, that the ^distinctions between common 
of piscary, fiiee fishery and several fishery seem to be quite 
unsettled in the books, and the authorities referred to by 
^r. Hargrave throw embarrassment in the way of the at- 
tempt to mark, with precision, the line of discrimination 
between these several . rights of fishery.'.' 3 Com. 339, 
330. See Co. Lit. 122 a. It has been decided in the courts 
of the United States, that the owners of land adjacent to 
navigable waters, have the exclusive right of drawing the 
seine and taking the fish on their own land, and that in the 
t^ase of an island or even a rock in tide waters, none but 
the owners have a right to the use of it for fishing purpo- 
ses. 3 Com. 335.) 

8. Corodies. — An obsolete class of rights — ^they con- 
sisted of certain provisions which a monastery or an abbot, 
for example, was bound to supply for the maintenance of 
one or more persons by some agreement or arrangement 
with its founders or benefactors. 

9. Annuities.-^An annuity is a yearly sum chargeable 
i the person of the grantor. This (if for life or lives) may 



on 
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be n real estate^ of the party who receives, but it is but 
in the nature of a personal debt as respects the person 
bound to pay it. Thus a formal deed granting a yearly 
payment will not bind -real estate, if none be expressly 
mentioned to be bound in it ; but if land be bound to the 
payment then it becomes a rent-charge. An action of 
debt does not appear to lie for an annuity, Dr. & St. 108. 
9j but a writ of annuity. Co. Lit. 144, b^ 

■ 

10. Rents — ^Are the last species of incorporeal heredi- 
taments described in the ccHomentaries. Rent (according 
to the common law principle derived from the feudal max- 
ims respecting tenure) is understood to be a return or ac- 
knowledgment for the possession of some land or other 
carporeal tenement. It is defined as ^* a certain profit if- 
9umg^ yearly out of lands and tenements corporeal J^f . Rent 
may be payable in money, in goods, or in services. It 
must be certain and defined, or capable of being reduced 
to certainty, at the instance of either party. It may be 
reserved by the week, month, year, or any other fixed pe- 
riod. It cannot bo reserved to a stranger but must be to 
him^ conveying the estate, that is the lessor and his repror 
sentatiyes. Co. Lit. 143, b. It cannot be reserved to issue 
out of, or be chargeable upon an incorporeal inheritance. 
Co. Lit. 144, a. as for example out of aright of fishery. At 
common law there are three kinds of rent. 1. Rent ser- 



*Real estate in this instance is a term applicable to incor- 
poreal property, though Blackstone confines " things real" 
to immovable property. 

t According to the civil law, rent is considered not as an 
acknowledgment for the possesston of another's land, but as 
a proportion of the products of the land payable by the te- 
nant to the owner ; on this account, when tempest or fire, &c 
lessens the productive value of the premises under lease, the 
tenant is not excused by the common law from payment of 
rent, but by the civil law such incidental deterioration of the 

Property would be admitted against the claim of rent — See 1 
»rown, Civ. & Adm. Law. 179^ on the subject of rent. 
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viee, which coritili^tft df some periN^riat serViee to be fi^N 
formea by the teiiaiit fi>r the Idrd of the ibil^ #ith or iKfi^ 
oiit ah]r mbney of bther payment aiinejted. For iticb ^i- 
irice thfe lahiilord totllddistrliiit it common law, ifth^ rettt 
ttrere not duly paid. S. Rent bUarge ii^ A r6nt reserved* 
out of land, ihe diVhfer tff itrbichh^ parted i#ith bid irholfe 
estate in it, and the rent id niade payable by the piitcNadet 
and his assigns, with a elause tt distMsA in the cdaief- 
iance, in case the rent lie in arrear. In this case, the right 
to distrain arisen ndt from eothhldn law, biit froni the 
clause df the instrutiii^nt id that i^ftbct. S. Rent i^ck, ib 
a rbhi reserved by deed iii fee, tHA cohtainihg ahy bMuse 
of distress. Didtrei^ is incident at cdttithdn la#, td teased 
for tiBrinfs of yeatd^ althdngh iidt specially r^iienred. Co Lit, 
2D4, b, Dr. & Student, 150. The feng. Stat. 2 Wm. & M. 
c. 5j gives it iii leades fdr lived x>f y&ntfi gi^nerally^ i^hich 
the ProV. act , respecting distress seem to recognize indi- 
rectly. Rent is at conmidii lai^ payable dfa the lahd Aeini" 
sed lexcepi in the CBsfe of a leadig fit^th the crbwh, dr Where 
it is dtherwise &j;jreed on. Hi^ ^nismt had lintii ihe dose 
df the diy oh which the ^eht ha^ to Be pdid to isettl^ it. 
See 1 P. Wm. I78j the tuWs of law i-esp^cting tenants, 
and the remedies by didtress, of suit for rentj will hd found 
in subsei^iient parts of this work. 

* In a feoffment thard can be no reservation of any part 
of the annual profits ttiemselres tb the feoffor. Co. Lit. 
142 a. 
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Tenures* 

The highest interest which any itiah bail havi^ in pro- 
perty is ilie Unlimited and independant ownership, and 
control over it. tliis description of estate which was in 
^aHy tim^ ilisttal, both as regardii knded and penRMial pro^ 
pertjj underwent a considerable change in most parts of 
Europe, after the deillruetioti of the Rcinm empire by the 
tiortherh invaders. Under th^ empire, the property of 
teach individual, wiie^ie^ iil goods or tttild, was held to be 
abdoliite ahd uncohtroled, except Where by some coihpact 
or act ^tiis own, ^e had j^ven to soAie oib^ person a 
claim over it. ^t Wh«n the invadi^ hotdes bad siibjeC'^ 
ted any of the ^mel* province, their nrilitaiy chieftain or 
king parcelled ^tbi6ththe f^i9to^^¥id its inhabitafnts in 
large granis am<M)g the i^ubbrditoate chie6 who liad led 
ifteir b^fflfds iMfer hlhft ^to vifctory, retitiiftfng iti hiisibwn poto^ 
sessidvi a considerltble AMnai«h, 6f which he became the 
iihfnediaTb lord. Ill ret«frn fe^ Hhdse graMI^ l}i^ thiefir 
werb btoufld to fidelity to him bbfh fn p^Btce )bM whr, and 
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each was under obligation to repair to his stoodard with 
his troop of vassals, and retainers, and to maintain them, 
whenever the defence of their new acquisitions should re- 
quire it. Each of those chiefs was a king upon a small 
scale, within liis allotted portion of the kingdom, parcel- 
ling it out again in smaller divisions among his 8ulw)ffi. 
cers and soldiers of the conquering race, upon terms of 
obeying and being faithful to him, and reserving for him- 
self a demesne held more immediately in his own hands. 
These allottments were cnlledfepda, feuds, fiefs or fees.. 
On breach of the fidelity due from the crown vassal to the 
king, or from the inferior vassal to his lord, the rights of 
the traitor were forfeited, and the land reverted to the 
king or the lord who had been betrayed by his tenant. An 
oath of fidelity or fealty was added to prevent the breach 
of these conditions by the efiect of rehgious awe. 

The introduction of this connected system of tenures 
and dependancy^ under the name of feuds, procured the 
name of allodial lands for all that were not embraced in 
some grant of this kind, and as those chiefs or great crown 
feudatories could afibrd protection to : those who became 
their tenants, msuiy of the conquered who were not dispos- 
sessed, of their. lands, yet voluntarily made themselves te-^ 
nants to some great noble among the victors, to procure 
his countenimce and support against injury. Thus the 
system of feudal tenure rapidly spread, and in some king- 
doms left but few traces of the former description of title. 
However, our Saxon ancestors in England, had not fiilly 
received it, imd it was in consequence of the Norman con- 
quest that it obtained a complete footing in England. 
Hence it became a fundamental principle of English te- 
nures, that the, king is the universal lord, and original pro^ 
prietor of all the lands in his kingdom, and that no man 
doth or can possess any part of it, but. what has mediately 
or immediately been derived as a gifl from him to be held 
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Upon fi^dal services.' This maxim Blackstooe tennsa 
' mere fiction.' — 2^ B. C. 50. However, it had many of the 
consequences of a reality to the nation as the reasoning 
and decision applied to real estate was implicitly derived 
from it* Feudal grants were made by words of pure gra- 
tuitous gift and perfected by open and notorious delivery 
of possession of the lands. The tenant besides his oath of 
fealty to the lord usually on recAving the grant, did ho- 
mage for it, (openly and humbly kneeling to him being dis- 
armed and placing both hands within those of the lord,) by 
stating that he became " his man" with other ceremonies 
ofsubmission. 

In pure and regular feuds, the tenant was bound to at- 
tend the lord's court in time of peace. In this court each 
lord was judge in his own territory, an appeal lying fiiom 
him to the king's courts where he and all other immediate 
tenants of the crown were bound in their turn to attend 
and receive justice as vassals. The services in war were 
generally forty days in the year, their campaign being 
then usually of but a few weeks duration. The barons or 
great lords often making war upon each other, the vassals 
were bound to follow their lord on these occasions ; except 
when the inunediate lord rabed a revolt against the king, 
or other lord paramount under whom he himself held, in 
which cases the tenant was not bound to fight for him. 
These feuds were not at -first hereditary, the lord disposing 
of them on the death or treason of the vassal, as he thought 
proper, — usually preferring the eldest son or younger bro- 
ther of the deceased as the best fitted to supply his place 
and render the military service. In process of time how- 
ever, compact and custom introduced the rule of descent 
in &vor of the eldest son. He, on entering into his father's 
possessions, paid a fine to the lord, and if an infant, be- 
came the ward of the lordr who managed the property, 
and married him ofi* as be thought proper. Feudal inter- 
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•8ts twM o^ be Aold or givoa by will wiihwi the kwd's 
conaont. 

* Ancient English Tenures.^ 

The ancient Engliah temreft are dasBed into foor i^)e- 
cies ef lay tenure besides one eeclesiastical, viz : knights 
service, socage, coi^old, aaci^it demesne and frankal* 
moin. 

1. JSljSKlgId*s service.*— This was a tenure purely mi^itSiiy, 
9nd was introduced very extensively in England ifi the 
middle ages. The tenant was bound to perfoim 40 d»J^ 
service as a knight (in every year) if called upon, or to 
furnish a kA^t in his stead. It is also csllGd tejpuuce in 
i^ivaky* In some cashes where the land was lesy in valu^ 
than what was called a knight's fee, that is^ less than would 
support the tenant, he was bound to perform 20 jifii^f^ pmi- 
laryjservice for his lo^rd. [Those who held.of the crpiwEn were 
called tenants in capUef or chief tenants of the ^v\g* 
(Wbere there was a tenant of any kind, and his lord lield 
under.a superior, the fiuppiior lord wiis called the Iqrd 
paramounf^ and the inferior, the inesne lord.) To t^s te- 
nure there were seven inse^par^hle incidents or consequen- 
ces. A. aids; 2, jrelief; 3, jprimr seisin; 4, wardship; 
£^, mai;riage 5 .6, fine? for alienation ; 7, escheat 

Aids were due, 1. to ransom the lord if he were a pri- 
soner ; 2, to help to pay the expense of making the lord's 
eldest son a knight ; 3. to help to form a portion for the 
lord's eldest daughter. 

JSeZief was the sum due to the lord, by the heir,beibre 
he was permitted.to enter i:|pon ,tbe estate of his ancestor. 

Frimer satin was incidental to ^tenure in .cajnte ooi^* 
Under.this.name the crown twas.entitied ia action ito re- 
lief^ to lake one years .profits k^ the landS'On the.deatfatDf 
every tetMMiitan ohipf. 
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WnriJiiip U the right which the lord had, to have the 
INTofits of llie land, and the custody of the infant heir of a 
knight's fee. The heir was to be maintained bat had no 
claim on the lord for the surplus profits during minority. 
On being knighted, tfiis wardship ceased and the young 
tenant in chivalry was compellable to accept knighthood, 
(if a male) or else to pay a fine fi>r refiisal. 

Marriage^ was an authority the lord had to insist on 
the tenant's marrying (while under age) such person as he 
should nominate. In case of refiisal the lord had a right 
to damages for the loss of the profit, he might have ob- 
tained by the nuuriage. This in the case of heirs or 
heiresses of large estates was usually a very considerable 
amount. 

Ekheat was the right the lord had to repossess his grant 
on the failure of heirs of the feudatory, or on bis commit- 
ting treason or felony. These events dissolving the im- 
plied contract between the lord and the vassal, the land 
reverted or returned back to its former owner. 

Tenure by grand serjeanty was a kind of knight's ser« 
vice, but in lieu of military service, the tenant was to car- 
ry the king's banner, be his butler at his coronation, or 
perfi^rm some nominal and trifling service of that descrip- 
tion. It differed little in its incidents fi-om the other te- 
nures in chivalry. The military services became after- 
wards reduced to an assessment in lieu of personal duty 
under the name of scutage or escuage. 

Modem EngUih Tenures. 

The tenure by knight service with all its incidents, hav- 
ing becoaie the source of multiplied oppression, was dis- 
continued during the great civil wari which its results had 
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tended to excite and after the restoration it was swept 
afway by legislative enactment. The statute 12, Car. 2, 
e. 24, declaring ^* that the court of wards and liveries and 
*^ all wardships, liveries, primer seidns^ and ousterhmainsj 
*^ values and forfeitures of marriage, by reason of any te-* 
*^ irare of the king, or others, be totally taken away. And 
*^ that all fines for alienations, tenures by homage, 
knight's service and escuage, and also aids for marrying 
the daughter or knighting the son, and all tenures of the 
'^ king in capitCj be likewise taken away. And that all 
** sorts of tenfures, held of the king or others, be turned 
*^ into free : and common socage ; save only tenures in 
^^frankalmoign, copyhold, and the honorary services 
" (without the slavish part,) of grand serjeanty.'* 

Grand serjeanty has been already explained, petty ser- 
jeanty resembled it in some respects, being a holding of 
lands from the king, on condition of paying him some trifle 
such as a glove or a hawk, yearly — ^butit was of the nature 
of free socage. C!opyhold tenures exist to some extent to 
this day, in England, and arose from the situation of the 
conquered people, who in feudal times were slaves annex- 
ed to the soil and sold and transferred along with it, being 
called vUlains Of serfs. Each lord of a manor had a num- 
ber of these on his estate and by degrees they obtained 
leases jand other privileges which vary in every such ma- 
nor or lordship. The personal slavery has long since, va- 
nished, but the title to the land has continued to carry a- 
long with it many of the rules and usages that existed in 
the time of slavery. . Thus the modes of transfer and the 
rules of inheritance as regards copyhold lands, are diffe- 
rent in most respects from those which regulate freehold or 
leasehold lands and differ among themselves according to 
the ancient customs^ of each manor. The land fonnerly 
held by the crown, aud then cultivated by. th^ immediate 
serfs of the crown, is now called aniknt iem^nt, and is a 
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kind of copyhold tenure, carrying along with it its peculiar 
rules of inheritance, and. transfer, although the connection 
with the crown has ceased. FraiJadmoign is a tenure by 
which ecclesiastical corporations' held land on condition 
of praying for the souls of the donors. . There are other 
tenures arising from . peculiar local customs in parts of 
England, such as Gavelkind in Kent, and borough English, 
but the statute of Charles has reduced almost all freehold 
estate into free and conunon socage. -: The tenure in free 
and common socage was a holding from the king or. some 
mesne lord. It was subject to a rent of some kind in all 
cases, though for this purpose fealty alone was in: some 
titles considered as rent. It was : subject in all cases to 
the oaths of fealty. It was subject at common law to aids, 
but these were abolished by the statute of 12, Charles 2, 
before quoted. Relief was due upon it, to the. amojont of 
one year's rent.on the demise of the tenant. It was be^ 
fore the statute, liable io primer seisin. It was subject to 
a kind of wardship which has been described in the 
chapter of Guardian and. Infant. It was subject to 
Escheat. The lands granted by the. Crown in this pro- 
vince have- been given in free and common socage in>ac- 
cordance with the statute of Charles 2. A copy of the 
usual form of these grants is in the appendix. 

On the nature of ih^ tenures of lands in JVova Scotia. . 

We have seen that the general principle of the feudal 
system considers the king as the absolute lord of the whole 
soil of his kingdom. Thus the allodial title to land was in 
England formerly abolished, as this principle of the king's 
seignory is treated as amaj^im of English law, see Co. Lit. 
1,& 98, and 2 B. C. 105. Yet we find that in effect much 
of the land continued to bear in reality all the characteris- 
tics of allodial land, which it had been among the Saxons 
and und^ the Roman Empire. The Gavelkind land in 
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Kent particulariy, remaining purely allodial, inasmuch as 
the inheritance was divinble among the children, imd 
leren the escheat did not attach to it for felony, the maxim 
of Kentish law being ^^ the fetherto the bough and the son 
to the plough,'' and much of the socage lands elsewhere 
being subject to few marks of tenure, as fealty to the king 
which is insisted on by some writers, was no more than 
the obedience to the head of the government due from all 
subjects. Although the French Norman maxim ^^ nvUe 
tenure suns eeignear. ^^ No land without a lord,^' was tran&r 
planted by the conquerors into the English system of juris- 
prudence, yet the allodial tenures were allowed to remain 
over some of the lands, under the same name in Germany."^ 
And it will be easy to perceive on a careful enquiry into 
the anciebt and isnbsisting English tenures, that the maxim 
of the universal seignory of the crown was adopted rather 
to produce uniformity in law language and forms, than for 
any other purpose. 

The lands in the province are all either the property of 
the crown, or held by titles derived under it, the rights 
of the Acadian French settlers having been extinguished 
by the Provincial act of 1759, 33, Geo. 2, c. 3, 1 P. L. 
44, which recites in its preamble, that this province and 
the property thereof, always belonged ofright to the crown 
of England, both by priicnrity of discovery and ancient pos- 
session, that no legal right or title could be deduced ex- 
cept by grant from the Englisdi erown, to any part of the 
land in Nova Scotia, that the French king by the treaty of 
Utrecht in 171 3, had ceded to Queen Anne, the province 
and all rights therein of himself or his subjects, that many 
of the French by remaining in the province beyond the 



f Si de aJlodialibus et bonis Uberis tit sermo, fiiiae in honis 
** patemis, non modo in defectum masculorum, sed cum ipsis 
" sequis partibus succedunt." Actes et memoires des nego- 
ciations de la Paix de Ryswick, torn 3 p. 60^ c. 
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time limited had become British subjects, but had refused 
to take the oath of allegiance, and had committed trea- 
sons, rebellions, and murder, by joining and aiding their 
countrymen and the savages, in attacks on the English 
colonists, and had finally been removed from the province 
by the governor to save the colony from destruction. That 
the governor had granted some of the lands these French 
Acadians bad occupied, to subjects from the neighboring 
colonies, nvho had become settlers here, and that doubts 
had arisen among these new settlers respecting the title of 
the former French inhabitants. To settle which, it went 
on to enact in the 1st clause, ^^ that no action shall be re^ 
*' tained in any of his majesty's courts of record in this 
'^ province, for the recovery of any of the lands, within the 
'^ same, by virtue of any former right, title, claim, interest 
*^ or possession of any of the fcmner French inhabitants, 
^' or by virtue of any right, title, claim or interest, holden 
^* under or derived from them, by grant, deed, will, or in 
'* any other manner whatsoever." 2. ^* And be it fiir* 
** ther enacted, that when any action shall be brought for 
^ the recovery of any lands within this province, and it 
** shall appear upon evidence, that the grounds of such ac^ 
" tion is founded upon any such right, title or possesuon^ 
^^ of the said French inhabitants, or derived from them as 
'< aforesaid, that then this act may be pleaded in bar to all 
*^ such actions : and all his majesty's judges and justices 
^^ of the said courts, are hereby required and enjoined, upon 
'^ such plea and proof thereof, to dismiss such acti<Mi, and 
award costs for the defendants." 

* Title to land is derived in most cases under grant from 
the crown under the great seal of the province, with the 
conditions, reservations, and quit rent as in the copy of a 
grant in the appendix. In some instances the early 
governors granted the land in their own names instead of 
that of the king, whom they represented; but this defect 
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has been ciired in' retrospect by the act of 1791 , 31 ' Geo* 
3, c. 10, 1 P. L. 287, 8, which directs that all grants of 
land purporting to be grants in fee simple, made by any 
governor, lieutenant-governor or commander-in-chief, &e- 
fore the date of the act, under the great seal of the province^ 
shall convey a title in fee simple forever, ^' notwithstanding 
^^ any defect in the form or words thereof, aud notwith- 
" standing that such grant or grants might not express his 
" majesty's name therein. Provided that lands specified 
** in such grant or grants were vested in his majesty, by 
*^ inquest of office or otherwise at the time of making the 
^' same, and provided also that any defect in form or words 
<^ as aforesaid, shall not be construed to extend said grant, 
*^ beyond the limits intended by the true intent and mean- 
^* ing thereof, any thing herein contained to the contrary 
" notwithstanding." The reservations and terms in many 
of the early grants differ in various points firom those more 
recent, but they all usually contain conditions of making 
settlement or cultivating the land* 

In the town and peninsula of Halifiut, the lots of land 
were originally granted by a simple registry of the names 
of the owners in a book kept by the government, opposite 
to the number of the lot. ' This description of grant was 
declared valid by the provincial act of 1760, 34 G. 2. c. 8, 
1 P. L. 60. which enacts that every person having a 
claim by such registry (exeept those who before the act 
were absent from the province or neglected for 7 years to 
improve their lots) should ^' be entitled to a fiiU and absa- 
lute estate in fee simple in the lands so registered, any 
want of form in the said registry notwithstanding." This 
act is confined in its operation to lands in the peninsula of 
Hlalifax. Lands have frequently been granted to the colo- 
nists by^what are called licenses of occupation, being 
written licenses signed by the governor, to occupy a par- 
ticular piece of land. These according to the practice of 
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the goyemment and the usage of the colony are consider- 
ed as absolute grants in fee simple, although expressed sim- 
ply as a permission to the individual to occupy the ground. 
They were frequently granted in the early periods of the 
settlement, but more rarely afterwards, and I believe have 
not been given for many years past. In cases where pos- 
session has been held of land in the province for a length 
of time, without a grant from the crown of any kind, this 
possession may or may not be viewed as conferring a title. 
The English stat. 9 Greo. 3, c. 16, disables the crown 
from claiming lands which have been held for 60 years by 
adverse possession. This statute probably would not be 
held to affect this province as it abridges the prerogative, 
yet length of possession being at common law presumptive 
evidence of a grant even against the crown, 1 Phillips, 
Ev. 149, Cowp. 102, 110, 8 East, 263, 12 Rep. 6. 3 T. R. 
151, 158, 7 T. R. 492, 11 East 488, this statute may be 
considered as expressing the opinion of the parliament as 
to the period which may fairly give rise to such a presump- 
tion adverse to the interests of the crown. Taking pos- 
session of crown lands without license in writing from the 
governor, by provincial stat. of 1767, 7 Geo, 3,c. 1, 1 P. 
L. 125, is subjected to a fine of 50, recoverable by bill, 
plaint or information, in any court of record in the pro- 
vince. Some of the grants of the crown do not reserve 
any quit rent, and recently the crown lands are selling, to 
be held free of quit rent. 

Thus it will be perceived that rent to the lord, one of 
the remaining features of feudality, ianot existing in much 
of the land of the province, and the quit rents where re- 
served,hav6 in practice been abandoned for nearly 60 years, 
that is since the year 1774, and the attempt to revive the 
claim has in 1812 and 1830, been met by strong remon- 
strances on the ground of inexpediency and length of dis- 
cOntinuai^ce, by the house of representatives of. the Pro- 
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vi&ce. Primogeniture and its concotmtanttr are abolished 
by the provincial statute of distributions. Lands ar^ made 
liable as nnich as personal property to the payment of 
debts both by a British statute respecting the plantations, 
and a number of Provincial acts. Livery of seisin is not 
used or commonly thought to be necessary, and in fact 
immovable and movable property are subjected with few 
exceptions to the same rules of acquisition and transfer. 
Their natural difference creates s<»ne dissimilari- 
ty in the laws concerning them in all codes. It may 
be stated that with some slight variations our landed pro* 
perty has in all cases the general character in essentials of 
allodial land, and in some is assimilated so closely, that it 
would be difficult to point out any but a ^nonlinal dis^ 
tinction. 

In the Island of Cape Breton while it fonned a separate 
government, the crown lands there were not granted in 



* Since the above was written it has given me more confi- 
dence in this opinion to find by a perusal of Kent's commen- 
taries that the same view has been taken of North American 
landed estate in the U. States. The learned author says that 
in the state of New York, '^The statute of 1787, declares, 
'^ that the tenures npon all grants from ^he people of this 
^* state, shall be allodial, and not feudal, and be discharged 
'^ from all services whatsoever, and shall be taken to be, and 
^* and continue in, free and pure Modium only." — Zvp 411.. 

*' Socage tenures do not exist any longer, even in theory^ 
*^ in those parts of this state which have been patented since 
'^ the revolution ; and trhere they do exist they partake of 
'' the qualities of allodial estates." " Whether a person holds 
^^ his land in pure allodium, or has an absolute estate of inhe- 
*' ritance in fee simple, is perfectly immaterial, for his title is 
*^ the same to e^ery essentiid purpose. The distinction be- 
^* tween the two estates has become merely nominal."— 3v. 
412. '^ As the practice of exacting fealty has gone entirely 
^' out of ose in England, and was never known in this state, 
<< and is altogether inconsistent with our policy and manners, 
'* fealty, in the technical sense, may fairly be considered as 
'' a dormant incident of feudal tenure never to be revived." 
See aIso,2 Cowen's Rep< iESt^ <Am. Reporter cited.) 
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perpetuity^ but were given to the inhabitants under crown 
leases and licenses of occupation. Since the reannexation 
of the island, the crown has treated those settlers as gran^ 
tees in fee simple, and they are entitled to vote at elections 
by act of 1824, 4 & 5, Geo. 4. c. 22. Sec. 6. 3, P. L. 
1 90. I am not aware of any decision by which the nature 
of the title, held in Nova Scotia by virtue of licenses of 
occupation, can be accurately settled. Where there has 
been a continuance of possession and improvement niade 
under them, it has been (as far as I can learn) the invariable 
practice of the government to consider them as fee simple 
titles ; and no difficulty has ever been made in obtaining re- 
gular grants in the usual form, under the great seal of the 
province, in favor of the party who received such a licence 
or his heirs or assigns. In the strictness of common law 
principles, it might be contended that these licenses only 
gave an estate at will, to the grantees, who might be de- 
prived of their interests, whenever the government thought 
proper ; but when the permanent and in some instances ex- 
pensive improvements are considered, which they have ge- 
nerally made on the land, it may be fairly concluded, that 
these outlays of labor and money, by which the value of the 
other lands of the crown ungranted, is raised, and the num- 
ber of its subjects increased would not have taken place, if 
the settlers bad not reason to supp<»e that they would never 
be disturbed in their possession. Where however this 
kind of possession has been abandoned, before any im 
provement was made, and where, possession never followed 
the licence to occupy, it may be fairly assumed, that the ef- 
fect pf such licence has been done away with, by the act of 
the parties. It is stated in Chalmer's opinions, 2 vol. p. 44, 
that it is allowed in all the American colonies, as a maxim 
of law, that a title to the possession of lands must neces- 
sarily be supported by an actual culture, and planting of 
it, and that consequently the neglect of the one, will ex- 
tinguish the other, and that the planting of lands in the 

VOL. II. . 11 
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plantations, is a condition in law, either express or implied 
annexed to their titles, and that acts of resumption had 
been passed by the assemblies on that principle. The 
same rule is applied in the escheat of lands in Nova 
Scotia, which is usually sought where lands have been 
long left in a state of nature by the grantees, and the pro- 
gress of settlement in the vicinity renders it important, 
that they should be transferred to persons likely to bring 
them into cultivation. The proceedings in escheat, are 
regulated by provincial acts, and will be described when 
actions and courts of justice are delineated in a subse- 
quent part of this Epitome. 

Of Estiate in Land. 

The interest which a man is entitled to in any property 
is termed his estate in it. This interest considered with 
reference to its extent and duration> leads to the follow- 
ing classification. 

1. Estates in land are divided into freehold estates, and 
those less than freehold. 

Freehold esteXes comprize all estates of inheritance, and 
also all estates for life, in lands or other real property. 

Estates less than freehold, ccunprize all estates for a fixed 
term of years, estates at will, and estates by sufferance. 

2. Estates are also divided into estates absolute, and es- 
tates upon condition* 

3. Estates are also classed as estates in possession, re- 
mainder and reversion. 

4. Estates are also arranged according to the number of 
owners, and the nature of the title by which they hold to- 
gether, into estates in severalty, joint tenancy, and in common. 



CHAPTER in- 



Estates of Inheritance. 

Estates of inheritance are either absolute or limited. 

«^n absolute estate of inheritance in lands is called an es^ 
tate in fee simple. In this estate the owner holds it to 
himself and his heirs for ever, without specifying any par- 
ticular heirs ; and this kind of estate may exist either in 
corporeal or in incorporeal hereditaments. The fee mm- 
ple or inheritance of lands and tenements is said to vest or 
be vested in him who is entitled to it. Thus where one 
having an absolute estate of inheritance grants a lease of 
them for a term of years or for life, yet the inheritance or 
fee simple is not devested, but remains in him, and on his 
death (or his sale of the property) will vest in the heir, de- 
visee or purchaser — and at the close of the lease it reverts 
or returns to him or them, as in the former estate. It was 
at one time considered that the inheritance might be so si- 
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tuated that it did not vest in any one, but remained in 
abeyance f or in waiting for some contingency when it would 
be vested, but this doctrine has been apparently destroyed 
by Mr. Fearne. See his work on contingent remainders. 
613, 4th edition, ib. 526. The word « heirs," is by the 
rulesof common law indispensable to create an estate in 
fee simple by grant or deed, but in wills this strictness is 
less rigorously pursued. A deed granting land to a man 
forever would not be construed to convey to him more 
than an estate for his own life. This strictness is admit- 
ted to arise from the remains of the feudal system, and as, 
in this country, deeds are drawn in numberless instances 
by persons unacquainted with any legal doctrines, it would 
occasion much mischief and injustice if brought into ope- 
ration. Owing to such considerations the legislature of 
the province in 1758, 32 G. 2. 1. P. L. 1, confirmed all 
possessions under grants and deeds which were registered 
or under any last wills, notwithstanding any want of legal 
form. This of course was retrospective in its operation ; 
but I should conceive that with respect to any convey- 
ance of later date, if it manifestly appeared that the inten- 
tion was to sell the whole inheritance, and especially if the 
amount of the price or consideration showed it to be so, 
that the seller and his representatives would be considered 
as having contracted for the absolute disposal of the fee 
simple, and would be compelled to ratify it and execute a 
correct deed in regular forms., Such at least seems to be 
the dictate of natural justice, and it would be desirable 
(owing to the great frequency of deeds irregularly drawn) 
' that some statute should be passed to confirm the intent 
of the viendor. An estate of inheritance may be limited, 
by qualifications or conditions which affect its duration or 
else regulate the line of succession in a particular way. 
The most of these will be reserved to be. described in the 
general head of estates subject to condition, but the es- 
tates termed base or qualified fees will now be considered^ 
and also estates tail. 
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1. A base or qualified fee^ is one with a qualification an- 
nexed, which limits its duration by the^continuance of the 
qualification. If a grant be made to A. and his heirs, te* 
nants of the manor of Dale ; whenever the heirs cease to be 
tenants of that manor, the grant is nullified. 

2. Estate Tail, was as common law called a fee simple 
conditional. It Was an estate created by a gift or grant of 
an inheritance limiting the descent to some of the heirs of 
the grantor, and excluding others from the succession in 
the estate so granted, as < to the heirs of his body' by which 
all heirs except lineal descendants were excluded, or ' to 
the heirs by a particular marriage, &c.' This kind of gift was 
construed at common law to be a gift of the inheritance, 
upon condition that it should revert to the donor, if the do- 
nee had no heirs of his body; but if he had, then it should 
remain to the donee, and it was called a fee simple upon 
condition that he had issue. The late chief justice Bel- 
cher, in a manuscript note upon the margin of his Coke 
Littleton states that, " Among the Saxons where lands 
" were conveyed by writing, or act of the party, it was a 
'< maxim that the will of the conveyor should be strictly 
'* observed, nor could ever any one that came in by virtue 
'< of such writing, alien the land to cross the current of the 
^* originiil conveyance, so that the entailing of estates was 
<< very ancient, though by corrupt custom it was eluded, 
*< as Ld. Dyer observes in Barclay's case, Plo. Com. 251. 
"LI. Alured, Sax. ch. 7, see Bacon 106." The mode dis- 
covered of eluding the effect of the donor's intention was 
grounded on this reasoning. When a condition is per- 
formed the condition ceases, and the right to which it was 
annexed as a qualification becomes absolute and free from 
the condition. So, as soon as the issue contemplated in 
the gift was born, the estate of the grantee was supposed 
to have become absolute, and free from any restriction, — 
at least thus fer. 1 , That he could convey away the land, 
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and thus bar the rights of his issue, and extinguish the re- 
vevsionary interest of the donor and his heins.-^-^. To ren- 
der the inheritance liable to escheat for treason, while be- 
fore the birth of issue his own life interest only would es- 
cheat, as before that he did not own the inheritance. 3. To 
empower him to affect the land with rents, conmipns, and 
certain other incumbrances so as to bind his issue. How- 
ever if the donor after the birth of issue should die without 
aliening, and his line should fail, the land will revert to the 
donor, as under the terms of the gift it can only descend 
to the lineal* hedrs of the* grantee. 

Entails, being the result of a very natural desire to pre- 
serve valuable inheritances in families from the extrava- 
gance or imprudence of individual members, were favorites 
witli most of the nobles who then were the laiigest propri- 
etors of land ; and as this cunning interpretation springing 
out of the Norman jurisprudence, defeated the real inten- 
tions of the donors of estates tail, it was enacted by the 
statute of Westminster the second commonly called the 
statute de danis condiiionaUbusj being the 13 Edw. 1, c. 1. 
A. B. 1284. That from thenceforth the will of the donor 
should be observed ^ and that the tenements so given should 
at all events go to the issue, if there were any ; or if none, 
should revert to the donor. See Co. Lit. 19, a. 392, b. 
where king Edward is called the most sage king that ever 
was. The provincial statute of 1815, 55, G. 3, c. 14. 2 P. 
L. 155« recognises expressly the existence of estates 
tail in this Province, and thus by implication, extends the 
statute of Westm. 2, to the colony, as this statute created 
the tenancy in tail. See Lit. s. 13. In the construction of 
the statute de donisj a new kind of estate was recognised 
in the donee, called an estate in fee-tail, and the reversion 
was vested in the donor, whereby he or his heirs should 
have the inheritance back', on failure of the line of succea- 
mn to which he had limited his gift. All lands and in* 
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corporeal hereditaments arising from or annexed to lands, 
are subjects of an entail, wider this statute, but moveables 
or mere personal property of any kind is not, and an an- 
nuity granted out of personal estate, to a man, md the 
heirs offais body, would be but a fee conditional at com- 
mon law. No estate tail or fee conditional, can be creat- 
ed of personal property, except in such a case of an annui- 
ty. Hargr. Co. Lit. 20, Fearne, 345, 3d ed. The statute 
uses the word tenements which as explained by Sir Edw. 
Coke. 1 Inst. 19, 20, include all real estate in land and 
every thing which savours of the realty. He also states that 
the statute gave no power of entailing estates, except they 
were estates in fee simple at common Jaw. Therefore «a 
estate to a man and his heirs, for another's life, (which is 
a base or qualified fee of a peculiar description, and not 
superior to an estate for life, in its character,) is not raeb 
an estate of inheritance, as can be made ^e subject of an 
entail. 2 Vem. 225. Where an estate in lands or tene- 
ments, is given to one, and the heirs of his bodyhegoiUnj it 
is called an estate tail general. Where the estate is still 
further limited, so as not to include all his lineal heirs by 
descent, it is cdled an estate tail spetial^ thus it is so where 
the words are to A. B. and the heirs of his hody^ by C. B. 
his wife^ to be begotten. These estates may be still fiur- 
ther varied by limiting them to male or to female heirs, 
thus there* may be a grant in tail female or jxude, general, 
or special. The creation of an estate tail requires not 
only the use of the word ^* heirs" in which it partakes of the 
strictness of fee sunple grants, but there must be words of 
procreation added, such as ** body" " issue" " children" 
or the like, besides the expression '^ heirs." This rule is 
much relaxed in the construction of devises by will, where 
the intention of the testator is manifest to create a particu- 
lar estate, but in all other forms of conveyance, seems in- 
dispensable. To the estate tail, there are three things in- 
cident. 1. That the tenant in tail is not punishable for 
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waste. 2. That his wife shall have her dower in the es* 
tate. 3. That the husband of a woman tenant in taiU 
shall have the estate by curtesy in the land. 4, That te- 
nant in tail may alien by common recovery. Any condi- 
tions annexed to the gift restraining these incidental pow- 
ers and privileges, will be void. Co. Lit. 224, a. 

An estate tail may also be destroyed by the operation of 
a conyeyance by fine, or by. collateral or lineal warranty 
with assets. By a train of decisions and statutes in Eng- 
land, the operation of the. statute de danisj has been long 
since modified, so as to enable the tenant in tail, by cer- 
tain forms of conveyance, to alienate the lapd entailed, or 
to divest it of its peculiar character and to reduce it to fee 
simple, and it is made liable to certain classes of incum- 
brances of his creating, to certain kinds of leases of his 
making, and also made liable to forfeiture, in cases of high 
treason. The act of the Province before referred to, hav- 
ing been passed, to afford a simpler form of conveyance by 
tenant in tail, in order to bar the estate tail, has con- 
structively adjudged the statute de donisy and also the rest 
of the English law, which gives to this kind of estate its 
peculiar qualities, to be in force in the colony. As how- 
ever, the nature of the conveyances of estates tail, will be 
explained at length, in a subsequent part of this volume, it 
is unnecessary to dwell upon these circumstances, at pre- 
sent. . 

By the statute 32, Hen. 8. c. 28, tenants in tail are ena- 
bled to make leases for three lives or 21 years, which will 
bind their issue, but not the persons in remainder, or the 
reversioner^ Husbands holding land in fee simple, or in tail, 
in right of their wives, or jointly with them are also vested 
with the same privilege, provided the wife be a party, and 
execute the lease, by deed of Indenture^ and the rent be 
reserved according to the title of the inheritance. The lands 
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must be siich as have been usually letten for 20 years be- 
fore, and the rent, the usual rent, during the same ante- 
cedent period. The lease under this statute, must always 
be by deed indented, and must not contain an exemption to 
enable the tenant to commit waste. These and other ni- 
ceties on the subject are more fully elucidated in Co. Lit. 
44 a & b — 46, b. See also Bac. Abr. Gwill. ed. 30, Kitchin. 
4 Edition 307, Cro. Jac. 663. 7 D & E. 478. Cro. Eliz. 769, 
Cro. Jac. 232. 1 Chan. Ca. 171, 2 Ves. sen. 634. 1 Lev. 239. 
Prec. in Chan. 278. 1 Eq. cases abr. 265. B. 3. Cowp. 267, 
1 Scho. & Left. 71. 1 Roper H & W. »6, Miller v. Mayn- 
waring. Sir W. Jones, 354. 2 Wm^s Saunders, 1S06. 3 
Bac. Abr. 305. These cases involve the questions res- 
pecting the husband's power of letting the wife's land, as 
weir as the construction of the statute, and the degree in 
which the issue in tail are bound by its operation. One 
may suppose that this statute is in force here, as it is an 
appendix to the stat. de donis. 

Estates for IJfe* 

Where a man holds lands or tenements for the term of 
his own life, or for that of any other person, or for the 
lives of more than one person — in all these cases his in- 
terest in the property is called an estate for life, and thig 
kind of estate may exist in moveable as well as immovable 
property. Estates for life may be created by act of the 
parties, as in conveyances by lease or devise, or they may 
arise by the operation of law as in the case of the widow's 
dower in real estate. Livery of seisin is required by the 
common law to the conveyance by deed of a life estate as 
well of an estate of inheritance. The lessor in granting 
an estate for life, may annex to it such conditions, Ihnita^ 
tions and rents as he thinks fit, in the deed of conveyance ; 
but it is prudent to make the lessee a party to the deed 
fully, by his executing it, in order to m^ke the terms fully 
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bioding ^n bim. Wl^ere an estate in granted to a n>90$ 
without any specification of the nature of Uie estate inten- 
ded to be conveyed, as if one grants to A. B.a cerUtim 
Aouse^ this is construed to be an ^tate to A. B. in the 
property for his own life time. So if it be gmnted to A* 
B'for life, this will be construed to he far his wm itfe tirne^ 
So an estate granted to A. B.for ever will be reduced hf 
consbiiction to an estate for bis own life time, for the lirant 
of words of inheritance. This kind of estate is favoi^d by 
the rule of Jaw, which in grants directs the construction to 
be taken most strongly against the grantor, except in 
grants from the king. 

Sometimes an estate for life is so made, that it is to end 
in case some contingency specified ^uld occur. Thus 
an estate may be given to a widow for life, with a proviso 
that if she marry again, it is to cease. In former times 
there was also a distinction between a gtexkifcr life and a 
grant for the natural life. The former being held to be 
endedhy the ciml deathf as if one became a monk. The 
other enduring till actual death, and the latter form is still 
usual in conveyances, though the distinction in English 
law appears to have become obsolete. It is a distinction 
well known to the civil law, and borrowed from it. In aU 
estates for life arising by legal operation, and also in aU 
created by act of the pkrties, the following inddents arise 
by legal implication and consequence, but in estates for 
life created by act of the parties, they may restrained, pie- 
vented or modified by the terms of the conveyance, or ar 
greement of the parties. 

1 . Estovers. Under this name the tenant for life (end 
«lso the lessee for a term of years) is entitled to use thef 
woods of the estate within reasonable limit»-*«^l. for what 
is called house bote, implying what is necessary to repair 
the house and buildings demised; and also (or fu^l to be 
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teaed in it. 2. Pkmgh boie^ including all wood necessary 
to make or repair implements of husbandry, carts, &c. ne- 
cessary for the cultivation of the demised {Hremisetf. 3. 
Bay bait J meaning the wood necessary to repair the fences 
of the land, and these he may take without leave, unless 
Dsstrained by bis covenants. 

2^ EffAlemenU* This is a privilege incident to all estates 
fer life, and also to^ estates at will. When a tenant finr bis 
own life sows the lands, and dies before the harvest, his 
personal representatives are entitled to the crop as hi^ 
property, and the crop is in these cases called emblements 
The same rale applies to the tenants jmr autre vie, that is 
for the life of another person. If the tenancy at will be 
dissolved by act of the landlord, the emblements belong to 
the tenant, and where the tenancy fer life is destroyed by 
act of law, as in an estate to husband and wife during co* 
verture, and a total divorce ensuing, then they shall have 
the emblements, but where any estate for life is forfeited 
or terminated by the act of the tenant himself, he loses the 
right to emblements. This is extended particularly to en* 
title clergymen to the emblements of their glebes by Bag* 
hsk act 28 Hen. 8, c. 11, which enables an incumbent to 
bequeath the com and grain growing on the glebe land 
by wilL This act we may, I think, esteem as applicable 
to such glebes as have been granted in Nova Scotia. The 
reason of this privilege is that the tenant having been ai- 
the expense of preparing, manuring, and sowing the 
ground, should not lose the benefit of his exertions and 
cost by an event which was uncertain and unanticipated. 
A third incident oflife estates is that the under tenants who 
occupy the property by leases for a term of years, from the 
tenant for life, have certain peculiar privileges. They 
have the right to estovers and ^nblements Uie same as 
their lessor would have, if he occupied the premises himr 
aelf. Co. Lit. 55 b. The tenants for years holding under 



be heir, the interest of the husband is s&id to be initiate, 
because he then must be considered as having an interest 
m the land for his own life time, while before the birth 
bis interest would entirely cease by the death of the wife. 
Though the learned Commentator speaks of the estate by 
curtesy, as vesting at the birth of the heir, yet it may be 
said with much reason, that as long as the wife lives, the 
husband continues to hold the property in her right and 
that although bis right to this contingent interest, iB then 
established yet as it may never be of any avail to him, (as 
be may not survive his wife,) thattherefc^e this estate vesttf 
fully at her death when the title is consummated, and not 
before, and this construction is more agreeable to his des* 
cription of the four requisites, to make a tenancy by the 
curtesy, viz : marriage, seisin of the wife, issue bora dur-* 
rng the coverture, and death of the wife. Yet it must be 
acknowledged that the husband after issue is considerect 
in the old law to be tenant of tlie freehold of his wife, and 
that he was then to do or receive homage alone, to which 
before that event his wife was a party, but then again after 
the death of the wife, he ceases to do or receive homage, 
being treated in this respect as other life tenants, see Co. 
Lit. 29,30 — 40, 67* Ifafter issue born, and while the wifo 
still is alive he makes a feoffment in fee, this is no forfei-^ 
ture of his estate, and the feoffee shall hold the land du- 
ring the feoffor's life, because he is not as yet tenant for 
life completely^— ibidem. And this is an argument against 
the vesting of the estate till the death of the wife, as if he 
really had a vested life estate at the time of the feoffiaenl 
it should, one would think, operate as a forfeiture; 

It is necessary that the wife (or the husband for her) 
should have had actual seisin of the property at some pe-* 
riod during the coverture as a constructive possession of 
seisin in law, such as arise by the mere fact of descent itf 
not soflicient to ground this estate upon, although it if 



coiougb to eiatttle « widow to dower, ud tb^ retson of re- 
quiring actual is ^' because unlesusi the wife be tctitally 
<< sei^edf-Uie JMBir shall not make heir to the wife, Co. Lit* 
^ 40* Shelley's case? I Co. Eep. 94, and tenant by c«r« 
^^ tesy sbajr be attendant to the Iiord Paramount, whieb 
** be cannot be because the wife died before she waf ac* 
** tvaUy seized.'' C. J. Belcher's MS note on Co^ Lit 
^9 a. See also Payne's case, 8 Co. Rep. 34, to which he 
also refers. So of a bare right or title, or of a reversion or 
remainder expectant upon any estate of freehold, unless 
the particular estate terminate during the coverture, Co. 
Xat. 29 a« but of a reversion expectant upon an estate for 
years, both dower and curtesy will arise, Stoughton v* 
XiOigh, 1 Taunton, 410, for the possession of the tenant 
for term of years is construed to be the legal and actual 
aeisin of the freeholder in reversion. 2 Atk. 470. 3 Wils 
521. In the case of a rent, if the marriage, birth of the 
heir, and death of the wife^ all take place before any of the 
rent become payable, this is sufficient seisin to e^ablish 
curtesy, Shelley's case before cited. Keilw. 104 6 pi. 13# 
Perk, Sec. 469. The foregoing are the chief features of 
this species of life estate, which is said to have been 'm^ 
troduced into Englsmd by King Henry the First, and seenas 
to have had an origin strictly feudal, although /something 
very analogous in principle is to be found in the civil law. 
See Wright's law of Tenures, 106. It may be important 
to ascertain whether this description of estate is in legal 
existence in this province, as the intention of the provin* 
oial act of wills and distributions. 1758, 32 (j. 2, c. 
11. 1 P. L. 9 to 13, would at first sight appear to 
have been that this kind of title should not be confirmed 
or acted on. It establishes a mode by which intestate e^^ 
tates, rea;! as well as persoi^ial, shall be divided, it regulates 
devises and testaments — ^it saves the right to dower to the 
widow by express wor4s m sec. i^ ; md by fiec. ^8, 4i^e^l^ 
'^ that aU fiucb estate^ real ojr perfonal; as is not C0f&pfi9^ 
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*< ed in any last will and testament, or is not plainly devised 
*' or given by the same, shall be distributed in the same 
<* manner as intestate estates are directed to be distribut- 
'^ ed by this act." On this point I would refer the student 
to the English Stat, of distribution of personal estate, the 
22 and 23 Car. 2, c. 10, and to the 29 Car, 2 c. 3, s. 25, 
which was made to settle doubts as to the husband's right 
to administration of his wife's effects, under the first named 
act of Car. 2. 

By the English stat. 5 G. 2, c. 7, sec. 4. lands in the 
plantations are made liable in every way to debts, and are 
assets in our provincial system in the hands of executors 
or administrators for the payment of debts, under the provin- 
cial Stat, of wills and distributions destroying the whole 
system of primogeniture and feudal inheritances, divides 
the net estate after debts are paid, either as the deceased 
shall have directed in a legal form, or if intestate, among 
the widow and all the children. Saving the widows 
dower in the lands by express mention made of it. In a 
statute operating so general and complete a change in the 
laws of real estate, it would, I should think, have occurred 
to the talented chief justice of that day, whose information 
was very diversified, that some difficulty might arise res- 
pecting an estate like this by curtesy, which is the crea- 
ture of the law,if itwere not recognized in a statute which 
forms in itself a complete code as to inheritances, and we 
know that his mind was closely applied to the formation 
of our earlier provincial acts. I am not aware that any 
decision has been given on this question, or even any strong 
opinion entertained or expressed on it, but it may be desi- 
rable that it should receive an adjudication, or be settled 
by an act as the increasing value of real estate will render 
it soon one of considerable importance in practice. If the 
statute should be held not to supersede or destroy the 
common law ptinciples respecting this estate, there may 
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be then another difficulty in their appGcatioo, because no 
one child can be considered as the heir, while the#e is a 
possibility of others arising. In England it is othenrise, 
but here the whole af the children, (even including a post- 
humous one,) united cranpose but one hw under our sta- 
tute. A man may be tenant by curtesy of his wife's trust es<- 
tate, 1 P. Wms. 108, 3 P. Wms, 234. By the Scotch law, if 
the wife had a child of a former marriage, who is (exclu- 
sively) t6 succeed to her estate as heir, the husband is not 
entitled to curtesy while such child is alive. Erskines in- 
stitute, 221. It seems that he is considered to have this 
right as iather of the heir, rather than as husband to the 
heiress. Ibid, & C. Lib. 1, de bon. mat. (In the Massa- 
chusetts act of distributions, the estate by curtesy is esta-^ 
blished by express words) 

Tenancy in Dower. 

Where the husband is seized of any estate of inheri- 
tance at any time during the coverture, i^the wife survive 
him, she is entitled by comnion law to the third part of 
the estate for the remainder of her life. The wife, to be 
entitled to dower, itaust be the actual wife of the deceased 
at the period of his death. Pot a total divorce, decreed 
before, destroys the right to dower, and so by the stat. 
West, 2. 13 E. 1 c. 34, does a Voluntary elot)eiiient with an 
adulterer, unless the hUsband hid feconciled to her volun- 
tarily, but a divorce from bed atid board under other cir- 
cumstances does not effect her claim todolver. If an idiot 
(hiale or feihale) be married, the marriage being in the eye 
of law a millity, neither dower nor curtesy can arise from 
it. 2 B. C. 127, 130. At common law the wife could 
not be endowed if she were an alien by birth, but 
by an act of 8 Hen. 5, (not printed among the statutes, but 



* Curtesy appears to exist in the U. States 2 Kent, 110. 
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preserved in the 4th vol. Rot. Pari. pp. 128, i30,}alieit 
women married by Snglishmen by license from the king 
shall have dower. If an alien woman be naturalized 
she becomes ther^y entitled to dower generally, and 
if only made a denizen, to dower in lands not aliened before 
her denization. Menvil's case, 13 Rep. 13, 3. see also Ki^ 
chen 220, abridgmentof the book of assize, 29.^ 

By the common law as it was understood by Littleton^ 
and so stood in Lord Coke's time, a female could be en* 
dowed if she were above 9 years of age at the time of mar- 
riage, but if younger she was excluded from dower. Co. 
Lit. 33. We may conclude that in the present age the 
marriage of a person so young would be regarded as void, 
not having the essential requisites of a contract,, and con- 
sequently neither giving room for the consequences in law 
that attend a regular marriage. A wife is by EngKsh laiy 
entitled to be endowed of all lands and tenements of which 
her husband was seized in fee simple or fee taili at any 
time during the coverture, and of which any issue she 
might have l^i^d might by possibility have been heir. 
Therefore in an estate in special tail, where the wife is dead, 
who alone could be mother to the heir, the second wife 
of the donee cannot have dower of these lands. The wife 
may be endowed where the seisin of the husband was only 
a seisin in law, and not actual, for which Ld.Coke and the 
learned commentator give a reason that it did not lie in 
her power to compel him to take actual seisin as he might 
take in her lands. 2 B. C. 131, Co. Lit. 31. To tliis prin- 
ciple which goes to distinguish the estates of dower and 
curtesy, C. J. Belcher affords us another, in his note on 
Co. Lit. 31, viz : that the ^' tenant in dower shall not be 



* C. J. Belcher in a MS. note on Co. Lit. 30 b. says, ** Dow^ 
er in lands came in use afVer the Norman conquest. LI. Sax, 
Lam. fo. I4y LI Inae, cap. 58. See Bacon's Hist, of the Uni« 
formity of 4he government of England, p. 104." 
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'^ attendant to the Lord Paramount, but to the heir, there* , 
<^ fore she shall be endowed of a seisin in law. 8 Co. 36 
** a. Paine's case." This estate of dower arises by opera- 
tion of the law, and is therefore called dower at the com- 
hion law.. There were formerly other kinds of dower in 
use, arising by local costoftis or by verbal agreement be- 
fore marriage, or at the time of its celebration. These 
are pointed out in the commentaries, Snd vol, 122. 3, but 
as they are not in nse among us in the colonies, and en- 
tirely inapplicable to our situation, there can be little use 
in dwelling on them here. 

The seisin of the husband must be a legal seisin to en- 
title the wife to dower, therefore of an equitable estate a 
wife is not entitled to dower; for instance of a trust estate. 
2 Atk 526. Ca. Temp, Talbot 139. Upon this principle if 
the estate be mortgaged in fee previous to the marriage 
and the legal estate vested in the mortgagee during the 
whole period of the coverture or marriage, the wife of the 
mortgagor has no right to dower because her husband was 
not legally seized, and by a singular construction, the wife 
of the mortgagee is equally excluded, because her hus- 
band held legal seisin onlyy and not the equitable title, the 
one losing her remedy in the courts of law, and the other 
bein^ liable to the injunction of a court of equity if she 
were to seek it. See 2 Jac. & Walk. 200. 1 Br. 326, 
Cro. Car. 191, 1 P. Wms. 278, 2 Ves. senr. 634, 1 Freem. 
43. Neither will an estate in remainder, subject during 
the whole coverture to an estate for life in Another person, 
be the subject of dower. 1 Lord Raym. 327. Co* Lit. 32. a* 
Under these restrictions a married woman will at the death 
of her husband be entitled to her dower out of all his lands, 
notwithstanding any debts due by hita, whether they were 
incurred before or after her marriage, and no mortgage, 
judgment, or other incumbrance, arising after marriage, 
will lessen or affect her rights in this respect, unless she 
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release her dower in favor of the security before a magts* 
tratfe in the manner pointed out by the act of the province, 
of which we shall give a statement particularly in describ- 
ing the forms of conveyance usual in the province, neither 
will a gift, lease, or sale of the premises by her .husband 
during the coverture, lessen her claim to dower in his land 
unless she joins in the conveyance according to the forma 
of the act. Besides the circumstances before described 
which may affect the right to dower, which may spring 
from elopement, divorce, alienage, and the crimes of the 
husband, or the peculiar nature of the estate in the land?^ 
there are several modes by which a widow may cease to 
have a right to dower. 

We have seen that where the legal estate is out of the 
husband at the marriage, and during coverture, no dower 
can be derived. This gives rise to a variety of forms of 
marriage settlement usual in England, but very rare in the 
Colonies, and forming an intricate branch of English con- 
veyancing, 4>y^wiHcfr4he legal estate is taken from the hus- 
band to deprive the wife of dower, and wherein her interests 
are generally provided for by some particular settlement. 
In the next class of cases she may be barred of her dower 
to a certain extent, when she joins in a conveyancie to se- 
cure a debt by mortgage of the land executed under the 
forms of the provincial law by examination before a ma- 
gistrate, and in this case if the personal estate of her hus- 
band at his death, should be solvent, she will be entitled 
to claim that it should be discharged from that fund, leaving 
her dower in the land free, but in case of an insolvent es- 
tate her interest in the land as respects dower, is diminish- 
ed in the mortgaged land to the dower in the residue after 
the claims of the mortgagor are satisfied. So if the mort- 
gagee obtains the whole interest through the circumstan- 
ces of the estate, her claim to dower is gone, and so it is 
if on a sale by the Court of Chancery of the land to sa- 
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tisfy the mortgage, it should not produce more than satis- 
fies the mortgage with interest and costs. If she join for- 
mally in making a deed which gives or selk the inherit 
tance in the land, her claim to dower in that land is des- 
troyed. If a settlement be made after the marriage in 
lieu of dower or a devise,* or legacy be contained in the 
husband's will, instead of dower ; in either case, she has her 
option after the husband's death, to accept or reject and 
claim her dower at common law, See 2 B. C. 138. 

The English stat. 27 Hen. 8, c. 10, makes certain settle* 
ments before marriage known by the name of jointures, 
operate as a bar to the claim of dower. Vernon's case, 
4 Rep. 1. 2. These estates are constituted by settling lands 
use of the husband and his wife for their lives in joint te- 
nancy or jointure, and to make a jointure have its effect 
to bar the widow of her dower, the estate must vest in her 
immediately on the death of the husband. It must be for 
her own life at least and not for another's life, nor for a 
termof years or other inferior interest. It must be made 
to herself, and not to another in trust for her. It must be 
made in satisfaction of herf whole dower, and so stated to 
be in the deed that creates it. 9 Mod. 152, 3 Atk, 8 
Coop. 323, 3 Atk. 435, and if the jointured land should be 
taken from her through a defect in the original title, she 
has a right to abandon the jointure and claim her dower. 
1 Vern. 428. Jointures have some advantages over dower, 
the widow can enter at once on the death of the husband 



* ^' A devise cannot be averred in satisfaction of her dower, 
unless it be so expressed in the will." Co. Lit. 36 a. '* Be- 
cause a devise implies a consideration in itself, and a devise 
can't be averred to the use of any other than the devisee, un- 
less it be so expressed in tbe will, 4 Co. 4 a." C. J. Belchers 
MS. note. 

f For tbe uncertainty makes it void ; as if debtor 'gives 
creditor a horse, or any other thing, in satisfaction of part 
of his debt, it shall be a bar for no part, for the uncertainty. 
4 Co. 3 a." C. J. Belcher, MS. note to Co. Lit. 36 a. 
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into the posseiBioii. Crown debts and taxes will not n(* 
feet them at common law, nor will the jointure land be 
forfeited for high treason. Co. Lit. 36. 37. 

It is directed by Magna Charta, c. 7, that a widow shall 
be permitted to occupy her husband's chief mansion house 
for 40 days after his death, and to take reasonable esto* 
vers during that time, and the heir is directed to assign 
her dower land to her before the end of that term ^ but 
there is no penalty annexed to his neglect. If prevented 
from enjoying this use of the house for 40 days, which is 
termed her quarantine, a writ lay de quarentina habenda^ 
If the heir be under age, and he or his guardian assign 
too much for dower, the error may be rectified by the 
heirs, bringing a suit by the writ oiadmeasurament of dower 
See this more fully treated in Co. Lit. 34 a. *The pro- 
vincial Stat. 8 Geo. 3, c. 8, 1758, 1 P. L. 141, begins with 
this preamble, '^ Forasmuch as some directions in the law 
" are necessary, that women may he enabled to come by 
^' their dower." It then enacts in the 1st clause, '^ then 
" when and so oflen as the heir or other person having 
^^ the freehold, shall not within one month next after de- 
^' mand made, assign and set out to the widow of the de- 
^' ceased, her dower or just third part of, and in all houses, 
" lands, tenements, or hereditaments, whereof she isdow- 
^' able at the common law, to her satisfaction according to 
" the true intendment of law, then such widow may sue 
" for and recover the same by writ of dower, to be there- 
" fore brought against such persons as have, or claim to 
" have right as aforesaid, in the said estate." It then gives 
the form of the writ of dower to be pursued. 

The 2d clause directs " that upon judgement being 
" given for any woman to recover her dower," " reasona- 
^' ble damage shall also be assigned to her from the time 

*Where the right to have dower is admitted, the court of 
chancery has a concurrent jurisdiction in matters relating to 
it. See 2 Ves. jun. 129, 
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^ of the demand made," and if then gives the fenn of a 
** writ of seisin, which also is to include execution for (the 
damages, if any are given), and costs. The writs of dow« 
er and seizin are in this act directed to be executed by the 
Provost marshal (whose duties have been transferred to the 
sheriff of each county, by act of 1795, 35 G. 3. c. 1, sec. 1 
1 P. L. 344.) 

The 3rd clause directs the provost marshal (now the 
Sheriff) or his deputy, to whom the writ of seisin is direc- 
ted, '^ to cause her third part of dower in such es* 
^ tate to be set forth unto her by five fineholders of the 
^ neighborhood, upon their oaths, (three at least to agree) 
** who shall be sworn before a justice of the Peace, to set 
** forth the same equally and impartially, without favor or 
** afiection, as convenient as may be ; which oath every 
** justice of the peace is hereby empowered to administer." 

The fourth clause enacts '< That of inheritances that be 
^' entire, where no division can be made by metes and 
" bounds, so as a woman cannot be endowed of the thing 
" itself, she shall be endowed thereof in a special and cer- 
*^ tain manner, as of a third part of the rents, issues or 
<^ profits thereof to be computed and ascertained in man- 
^^ ner as aforesaid.* And no woman that shall be endow- 
'^ ed of any lands, tenements or other inheritances, as afor* 
*^ said, shall commit or suffer f any strip or waste tiiereu- 

* This expression '* as aforesaid/' apparently means by the 
five freeholders, mentioned in the third clause. 

f ** Any strip or waste/' the legal meaning of these words 
will be explained in the third volume. The first part of this 
clause is also to b? considered as directory to the heirs in as- 
signing dower under the same circumstances, and dower as- 
signed by them (either by metes and bounds or in a special 
manner of which the act gives an example,) will be valid 
without any law proceedings or deed executed, the law con* 
firming the estate. See Go. Lit. 32. The widow holds her 
dower land of the heir, who is ter seigneur^ being an instance 
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^< pon, but shall maintain the houses or tenements, with the 
*^ fences and appurtenances thereof, with which she shall 
^^ be so endowed, in .good repair during her term, and 
*^ leave the same so at the expiration thereof, and shall be 
" liable to action for any strip or waste by her done, com* 
" mitted, or suffered." 

Special Occupancy* 

At common law where an estate was gratited to a mad 
to hold it during the life of another person, and no mention 
was made of the heirs of the grantee in the gift, if he died 
before the person for whose life he held it, any person who 
went first into the occupation of the property could hold 
it until the death o{ cestui quevicj or him by whose life it 
was holden. This was termed common occupancy, but 
where the estate was to a man and his heirs during the 
life of another, when the grantee died his heir was called 
the special occupant, and took the estate during the fest 
of the life of cestui que vie. See 5 B. C. 2d9« 

The statutes of Car. 2. c. 3 and 14. Geo. 2. c. 20. have 
reduced this principle of occupancy to almost nothing, 
and their provisions have been substantially followed in 
the 11th clause of the Provincial statute of frauds. Act 
of 1758, 32. G. 2. c. 19. 1. P. L. 26. whereby it is enact- 
ed, " That any estate per autre vie shall be deviseable by 
^' a will in writing signed by the party devising the same, 
" or by some other person in his presence, and by express 



where a mesne seigtiory can arise, notwithstanding the sta- 
tute of 18 Ed. 1 c. 1, called quia JSmptoreSy which precludes 
them generally. 

** If Tenant in dower sow lands her executors shall have the 
emblements. Dr. and Stud. Dia. 1 c. 20, fo 69. C. J. Bel- 
cher, MS. note. The wife's dower was early protected in 
the old colonies, ^ee Virginia acts of 1664, c, 7, and 1673, 
c. 1, Maryland 11 W. 3, 1699 p. 87. 
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*^ diiectioli, attested and subscribed in the {wesenee of the 
«< devisor, by three or more witnesses ; and if no snch de« 
^ vise thereof shall be made, the same shall be chargeable 
^ in the hands of the heir, if it shall come to him by rea* 
" son of a special occupancy, as assets by descent, as in 
<< case of lands in fee simple ; and in case there be no 
** special occupant thereof, it shall go to the executors or 
** administrators of the party that had the estate thereof, 
** by virtue of the grant, and shall be assets in their hands, 
*^ and shall be subject to the payment of legacies, and 
" be distributable after payment of debts, in the same 
^ manner as other estates of intestate persons are distri« 
*' btttable by the laws of this Province.'' The heir who 
could take as special occupant, would, I should conceive, 
in this Province be the heir under our statute of distribu- 
tion, and not the common law heir ; for the act of 1758. 22. 
6. 2. c. 11. Sec. 18. 1 P. L. 13. directs all estates not 
plainly devised by will to be so distributed. — See ^ title 
by inheritance," This interest is a freehold of a peculiar 
nature. — See 4 Kent. Com. 27. It is sometimes termed 
a descendible freehold. 
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CHAPTER TV. 



ESTATES LESS TBm FREEHOLD. 



Estate for Term of Years* 

This kind of estate is freqtietitljr called leasehold by 
way of distinction from the estates of inheritance, and 
estates for life, which are all included onder the general 
term freehold. — It exists where a party has the posses- 
sion of lands for a fixed time, of one or more years, 
months or days. It may be created by a will, or it may 
arise from the contract of the parties. This contract 
most be in writing and signed by the lessor or his agent, 
appointed by writing, except in case of leases for not 
above three years, in which the rent shall amount to at 
least two thirds of the annual gross value of the premises. 
Provl. act of 1758, 32. G. 2. c. 18. I P. L. 25. and by this 
act all verbal contracts, save those excepted, are to be 
but leases at will, and the same law annuls any transfer 
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of leasehold interest by the lessee, unless it be mtuie in 
writing, and signed by the lessee or his agent authorized 
tn writing, or else take effect by operation of law. 

An estate.of freehold cannot be made to commence in 
fiUurOy but a lease for a term of years may ; and it does 
not like freehold require livery of seizin, the tenant being 
entitled by the contract to go into possession and the 
estate for years, vesting on his entry. His possession is 
construed by law, to be the actual seisin of the landlord, 
and upon this principle he is not suffered to dispute the 
legality of his lessor's title to the premises. Tenant for 
years is entitled to the same estovers as tenant for life, un- 
less a special agreement exist with him to the contrary. 
He is not entitled to emblements except where his inter- 
est is determined without his own fiiult, and unexpectedly 
as by the death of lessor tenant fi>r life. 

Where a house or tenement is let by the year, the ten- 
ant is bound to leave it on receiving three months warn- 
ing — ^when it is let by the month, on a month's warning, 
and when let by the week on a week's warning. Provl. 
Stat, of 1779. 19 G. 3. c. 10. s. 3. 1 P. L. 217, where a 
statute speaks of a month, it is generally held to mean a 
lunar month, that is four weeks, unless it is expressed 
otherwise, 2. B. C. 141. but in viewing the Colonial act, 
just quoted, the words, ^ three months'* may be suscepti- 
ble of a different construction, especially where the rent 
is payable quarterly, and is generally understood that the 
notice should be given before the last quarter of the cur- 
rent year of tenancy begins. If a tenant after due notice 
under this act does not quit the premises, the landlord may 
lay his complaint before any two Justices of the Peace, 
supported by an affidavit of the circumstances, ^on which 
they are to issue a warrant to cause the tenant or other 
person in possession, to be arrested and detained in cus- 
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tody, until they find sufficient security for personal appear^ 
ance at the next Supreme Court, to answer the complaint- 
Same act. 1st clause, I. P. L. 217. The 3d clause em- 
powers the Supreme Court " to enquire by credible proof 
"into the cause of the complaint ;"' in the practice under 
which an action of ejectment is commenced in that Court 
against the tenant by declaration, in the usual formis.->-^ 
The 2d clause also directs that " if it shall be fbimd by a 
'* jury then and there sworn, to try the same, that a wrong- 
" ful and illegal detainer, and withholding of such houses, 
" lands and tenements, has been made, after demand and 
*'* notice as aforesaid, then the said Supreme Court, by 
" writ o{ habere facias possessioneniy shall cause the said 
'' houses, lands and tenements, to be reseized, and the party 
" cpmplaining to be again put into possession, within ten 
** days after such trial had, and moreover the party griev- 
" ed, shall, and by action of trespass on the case, recover 
" treble rent and costs of suit against the defendant or de- 
" fen4ants." 1. P. L. 217. It would appear by the words 
of this act " next Suprei^e Court" — and ^' then and there 
sworn," that the defendant should not be entitled to delay 
th^ plaintiff by imparlance, fron^ obtaining a judgment in 
ejectment at the first term of the Sqpreme Court, after 
complaint made ; and the " ten days" mentioned seem 
intended to stay the issue of the execution until ten days 
after trial. The landlord has several modes of enforcing 
the paypent of his rent first by distress, which means a 
power of t£^king goods of the tenant, ai)d even those of 
other persons which are on the premises, and selling them 
to pay himself the arrears ; and this right arises by im* 
plication (if not expressed) in a]| estates in tail, for term of 
life, years or at will, where the donor or lessor reserves 
a reversion and a rent. Dr. and Stud. D. 2, c. 9. p. 150, 
Next by action at law, and when an execution is levied 
upon the goods of the tenant by a third party, the land- 
lord's flaim to rent must be first satisfied. The rules of 
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Provincial law as to distresses, and the made of recovering 
rent, &c. will be found at more length in the Sd toI. 
where actions at law, and legal process are elucidated. 

Tenancy at JVtH, 

' Where lands or tenements are let, to be held during the 
will of the landlord, and the tenant takes possession, he is 
called tenant at will. This estate is created by agree- 
ment of parties, and it may be terminated by the act of 
either party. The tenant cannot assign such an interest 
in real estate. If the landlord puts an end to the tenancy, 
the tenant is entitled to emblements, and in consequence, 
to ingress and egress to make his crop and take it away. 
He is in that case, also, entitled to reasonable ingress and 
egress, to bring away his goods or cattle from the pre- 
mises. The death of either party, — notice to quit,— or 
the exercise of acts of ownership such as making a demise 
for years, by the lessor, — an assignment, or committal of 
waste by the lessee — will terminate this estate ; wher- 
ever there are circumstances sufficient to imply a tenancy 
from year to year, or month to month, &c. an estate at will 
is not presumed to exist. Judge Christian in his note 2. 
B. C. 146. doubts the existence of estates at will, in 
modern English law ; but a contrary opinion is strongly 
expressed in the case of Richards vs. Langridge 4 Taunt. 
131. by C. J. Mansfield, but see 2. T. R. 159. 3. Wils. 
35, quoted in Christians note. 

Tenancy by Sufferance. 

Where one enters into possession of premiseij) lawfully, 
but continues in possession after his title to hold the pro- 
perty is at aaend, he is called a tenaht by sufferance — 
9s for example, a tenant for a year, remaining in possession 
after his term expires. The tenant in this case is not 
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considered a tfespaaier or wrong doer until the landlord 
by notice or eiitrj, puts an end to his legal holding. We 
have seen the remedy given against tenants overholding, 
and in the case of a lease for a certain term of years, no 
notice is necessary, but ejectment lays at common law to 
turn out the tenant, 1. T. R. 53. 162. The landlord may 
turn his own cattle on the premises, occupied by an over- 
holding tenant, who cannot distrain them as damage ^/eo^ 
9wiU^ 7. T. R. 431. No estate by sufferance will exist as 
respects the lands oftiie Crown, the party being considered 
an intruder in cases where he would be held to be a ten- 
ant at sufferance to a private landlord, Co. Lit. 57. 

Estates upon Condition. 

Where a condition is annexed to an estate, whereby 
its commencement, duration or extent, is made to depend 
upon some uncertain event, the estate so qualified, is call- 
ed an estate upon condition, — ^and in the making a con- 
veyance of lands this condition must be contemporaneous 
with the creation of the estate ; and if expressed in a sepa- 
rate instrument, both must be executed together to give 
efficacy to the condition, Co. Lit. 236. b. but in the grant 
of things executory, such as rents or annuities, the con- 
dition may be created by compact afterwards, Co. Lit. 
237. a. 

There are conditions implied in law, where none are 
expressed in the grant or conveyance — ^such is, that the 
grantee of the Crown shall not commit treason and for- 
feiture follows the breach. Conditions expressed are di- 
vided int6 conditions precedent and subsequent. An 
estate is said to be upon condition precedent where some 
event mentioned in the condition must happen, or some 
act be performed as the conditipn directs, before the es- 
tate can vest or be enlarged. It is said to be upon con- 
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dition subsequeEt when tbe estate vests at once, but, upon 
the fiulure of some contiDgency, ot the non perfonMoioe 
of some act stifnilated io the conditioa the estate will be 
divested and defeated. Thus an estate finr life, linited to 
A. apoB his marriage with B« is an estate qiioii condition 
jH-ecedent, and until the marriage take place doee not vest 
in A. 

So where an estate is granted 'subject Io a lent to be 
paid to the grantor, and on condition that if it be not 
r^ularly paid the grantor may re-enter and have his 
former estate in the premises, thiir it an estate upon ceo* 
dition, subsequent. So an estate for life to a woman pro* 
vided she continue a widow is an estate on condition sub- 
sequent, and defeaiable, if she marrj again. Of the breach 
ofa condition the gnuitor or bis hdfs and a»igB» may 
avail themselves by re-entry ; but there is also what i» 
called a ccndiiianal Umitatianj which is a remainder over 
to a third party, on failure of the candiUamd ertatej whick 
takes efEcci at once on failure of the condition, without 
requiring re-entry. [See Woodeson's 24th Vm. Lect^ 
Hargr^ Note 1. to Co. Lit. 203. b. For the dktinction 
between conditional limitations, and contingent remain^ 
ders, see Feame on Cont. Rem. c. 1. Sec. 3* c. 2. Sec* 
6.} The condition subsequent, while it remuns unbroken, 
does not lessto the nature of an estate so as to deprive \t 
of its character of freehold, in case it be in fee or for life. 
In some cases the grant of the estate will be vaUd and 
yet the condition subsequent, annexed to it, will be annuls 
led by construction of law. This is the case where a 
conditicm is impossible, unlawful, or inconsistent with the 
nature of the estate granted. The rule is the same, if the 
performance of the apt conditioned become impossible, or 
unlawful without any fault in the grantee. But if an 
estate be granted on a condition precedent of an unlawful 
or impossible kind, the grant is void entirely. [See^seve- 
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ral examples in 2 B. C 157.] But much of the ancient 
learning about conditions is growing obsolete, in conse- 
quence of the rules followed in the Court of Chancer}', 
which will generally interfere to prevent the effect of for- 
feitures, for breach of conditions, wherever a compensa- 
tion for their infringement is capable of being made. See 
1 Vern. 222. 9 Mod. 113. 1 Salk. 156. 

There is a - class of estates upon condition of great im- 
portance in business, and requiring particular. observation. 
This, class includes mortgages, and judgments levied on 
land, which are in effect,* mortgages created by operation 
of law. 

There are two modes of pledging an estate in land, as 
security for a sum of money, spoken of by Judge Black- 
stone under this head. The first is where the proprietor 
grants the estate to a creditor, or lender, to be held by 
him until the sum due be repaid him, out of the rents and 
profits and then to revert to the owner. This is called 
in legal phraseology vivum vadium or living pledge, be- 
cause the interest of the proprietor continues and survives 
the debt. It is also called a Welsh mortgage. This 
mode of security is fully recognized by the Courts of 
Equity, and the agreettient of the parties will be carried 
into effect by Chancery, and redemption decreed at any 
time within twenty years after the debt has been fully 
paid and satisfied. 1 Vern. 418. Free, in Ch. 424. 2 Atk. 
363. 1 Meriv. 120. 125. 4 Br. P. C. 381. fol. Edn. 

The other mode is for the debtor or borrower to grant 
his land to the creditor or lender in fee., with a condition 
annexed, that if the debt or loan be repaid on or before an 
appointed day, the transfer shall be annulled. This is 
called mortuum vadium, dead pledge or mortgage. Before 
the day appointed the mortgagee holds an estate in mort- 
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l^age^ which may be defeated by repayment ; biii if this 
itenn expire and the amount be not paid, then his estate* 
/ according to the strict rule of ccmmion law respecting 
conditions, would become absolute and unconditional* 
and is in the common law courts invariably so considered i 
but the courts of Equity are enabled to interpose where 
the estate is of a value beyond the debt charged upon it, 
and the debtor may file a bill in Chancery, to redeem the 
property at any time within twenty years after forfeiture. 
If there be no compact or covenant to the contrary the 
mortgagee may take possession of the land iitimediately4 

As a mortgage partakes much of the nature of a sale, 
the rules of law are the same in both classes of convey- 
ance, as to the capacity of the party or his disability, whe- 
ther in respect of age, mental fitness, freedom of situation, 
and interest in the subject property, so that minors, ytme* 
caverteSf tenants at will, &c. cannot mortgage. The es- 
tate created in the mortgage may be in fee simple, in 
tail, for life, or for term of years. — In this Province they 
are usually in fee simple. The proviso for redemption is 
either that on the payment of the money due, and interest, 
the estate granted shall be void, or that the mortgagee 
shall re-convey to the mortgagor. The latter mode is 
deemed preferable in England, but the former is most usual 
here. There are two courses pursued on a mortgage 
being paid off. The one is, by a release and reconvey- 
ance of the interest of the mortgage, by deed under hand 
and seal, either reciting the mortgage, and its being then 
satisfied, or annexed to, or endorsed on the original mort- 
gage, and referring to it ; and this, as well as all documents 
afiecting lands, should be registered under our acts. The 
other method is pointed out in the Provincial act of 1758, 
32 G. 2, c. 2, Sec. 13, 1 P. L. 5, which directs that in 
case of mortgages registered under the act, on production 
of a certificate in writing, signed by the mortgagees, or 

voio II. 15 
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their executors, administrators or assigns ; and attested hf 
two witnesses, stating the foil discharge of the mortgage, 
and the two witnesses swearing before the registrar or his 
depvtjr^ (who are authorized to swear them) to the pay- 
ment of the money, and the signing of the certificate, the 
officer is to enter a minute of the discharge on the margin 
opposite the registry of the mortgage, and to file the cer-i 
tificale in his office, there to remain of record. 

A mortg^or is not permitted to diminish the Take of 
the estate, by waste, soch as catting the tiaober trees, &c# 
And the Court of Chancery will grant an injunction ta 
restrain waste, at the instance of the mortgagee. 8 Atk. 
723. Dick. 75. 8 Yes. 105. 3 Atk. 210. The mortgagee, 
if in possessioD, is also liable to be enjoined, if he commif 
waste, except when security is scanty, he may cut timber 
and carry the proceeds to the credit of the interest and 
principal doe. 8el. ca. temp. King 30* 2 Vem, 302. 2 
Atk. 723. 

The mortgagee unless restrained by covemgit may* 
notify the tenants to pay him the rent, and distrain for 
rent subsequently accruing, — or he may nmintain ejects 
ment to obtain possession, without giving the mortgagor 
notice to quit ^ but his tenant under lease created before 
the mortgage is entitled to notice. Sirch v Wright 1 T. 
R. 378. 83. Moss y. GalHroore. Doug. 266. On failure 
of payment of the mortgage money, according to the 
terms of the mortgage, the legal estate vests in the mort-' 
gagee, and the remaining interest of the mortgagor, i» 
called his equity of redemption. As long as the mort- 
gage is redeemable in any way, it is considered as part of 
the personal estate of- the mortgagee and is regarded a» 
merely a security, for the amount due on it, the right to 
redeem is considered as a regular equitable estate, and 
^ven the mortgagee is considered as a trustee for support 
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Tifit. It may be sold, deVised, or inoftga^ed like tiny 
other trust estate. It descends to heirs, may be entailed 
•or forfeited to the Crown, though it is doubtful - whether it 
is subject to £8c%ea^. 2 Yes. 30. i Blackst. Rep. 123. 1 
-Eden. 255. S5«. 1 Bro. P. C. 222. 1 Salk. 85. An 
equity of redemption upon a mortgage in fee is not sub- 
ject to dower, though it is to curtesy. ^ 1 Bro. C C. 325. 
1 Alk. 603. 1 Yes. 298. It is also liable to the operatioQ 
of the bankrupt laws. 

All persons having any estate or interest in tbe^ pre- 
mises mortgaged) are entitled in equity to redeem — the 
heir» — a dowress— ^^and all pernors oftheprofiUj that is all 
wha have a claim to receive any rent or profit from the es- 
tate — all subsequent incumbrancers as mortgogeesorjudg- 
4nent creditors. But where the time for payment named in 
the mortgage is expired, the mortgagee is entitled to six 
months notice of the payment, (or what is equivalent, to six 
months interest) to afford him an opportunityof investing his 
money at interest. 2 Yes. 678. cases and opinions, vol. 2. 
p. 51. The equity of redemption may be destroyed, first by 
lapse of time ; secondly by failure to redeem, where a de- 
cree for redempti<Hi has been sought and obtained, Dick. 
56. 249. iz Bro. C. C. 278 12 Yes. 58. 59. and lastly by fore- 
closure under a bill in Chancery by the mortgagee or his 
representatives. Under a bill for redemption,- and also 
•a bill for foreclosure, the decree appoints a day for re- 
demption, and on default the mortgagor's interest is fore- 
closed, that is destroyed in the . property. In a redemp- 
lion bill this time is never enlarged, but the practice is 
otherwise in a bill for foreclosure. In some cases, though 
rarely, a sale is sought by the mortgagor in England, in- 
stead of a foreclosure, — ^as where the security is scanty : 
there, if foreclosure took place, the mortgagee could not 
•sue upon a collateral bond without opening the foreclo- 
sure. 2 Atk. 56. 13 Yes. 205. Mosl. 196. 2 Bro. C.C. 155. 
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Powers of safe being usual tn English mortgages, it r« 
not always necessary to foreclose them, or even to aj^ly 
for a sale under the authority of the Court. But in Ire- 
land it is the practice to decree a sale, instead of a fore- 
closure ; and if the sale produce more than the debt, the 
aurphis goes to the mortgagor; if less, the mortgagee has 
his remedy for the difference. The practke in Nova* 
Scotia has been similar to that of Ireland. — ^The bill prays 
both foreclosure and sale, the claim is referred to a mas- 
ter in Chancery, to report the sum due oh the security, 
and an order is made that the mortgagee pay in the sum 
reported due, with costs, by a certain day : on failure, a 
decretal order or interlocutory decree is made, foreclosing 
the equity and directing a sale to be made by a master in 
Chancery. Notice is given in the Gazette, and the ternn 
are always ten per cent, deposit, and the residue on the 
delivery of the deed, which is prepared immediately in 
the name of the master, reciting the proceedings and or^ 
ders. If there be a surplus, it is paid aver to the mort- 
gagor. If a deficiency, which is more frequent, he re- 
mains liable under the covenant and collateral bond usu- 
ally taken with the mortgage. This conveyance is under- 
stood to transffer all the right and interest of the mort- 
gagor, at the time of making the mortgage, and also any 
further interest belonging to him, up to the time of the 
decree of foreclosure. But if the holder of a mortgage, 
instead of fbreclosing it, enter into possession and hold it 
above 20 years, then the equity of redemption prescribes 
through effluxion of time, and the right of the mortgagor is 
lost, except where the bolder of the mortgage has in sonre 
way recognized the equity of redemption, as a subsisting 
right, within the period of 20 years ; but this must be an 
adverse possession. Eq. Ca. Abr. 313. 2 Bro. 399. 2 
Ves. Jun. 82. When the proprietor of two estates has 
mortgaged them both to one person, the mortgagor 
cannot elect, to redeem one which is valuable, leaving 
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the other which is scanty security unredeemed. See 
Amb. 733. 1 Vem. 245. 1 Vem. 29. 2 Vem. 286. 2 
Ves. Jan. 366. 7. Where there are several mortgages to 
different creditors on the same premises, they are entitled 
each to be paid their principal, interest and costs, in the 
order of time, in which they have been created, but under 
the registry acts, a prior mortgage unregistered will be 
postponed to any subsequent mortgages which have been 
duly registered : provided the holders of the subsequent 
mortgage acted btmafde^ and without notice of the prior 
incumbrance. If the person, however, to whom an estate 
is first mortgaged lend a further sum on the estate, with- 
out notice of the existence of a subsequent mortgage, he 
is entitled by the rules of equity to add, or as it is called 
tack his advances to his first mortgage debt, and claim 
priority for the whole amount due him ; and this rule ap- 
plies although the subsequent mortgage was registered 
before the new advance made by the holder of the first 
mortgage, provided the first mortgagee had not notice. 
This decision has been established upon the construction 
of the Registry acts of Middlesex and Yorkshire, which 
correspond essentially in this respect, with our acts of 
Nova-Scotia quoted below. It being held that the act of 
registry did not operate to make registration equivalent to 
constructive notice. The Irish acts of registry. Ami. 
c. 2, 5, 4. directs deeds, 4&c. to be held good, *« according 
to the priority of time of registering :^* and the interpretation 
of that, prevents the power of tacking as against a second 
mortgage, duly registered. But it would appear that the 
tacking power exists here as in the register counties in 
England. See Bedford v. Bacchus, Wm. Kely, 5. S. C. 
2 Eq. Ca. Abr. pi. 12. Wrightson v. Hudson, 2 Eq. Ca. 
Abr. 609. pi. 7. S. C. Rigge on Reg. 6. Ambl. 078. 
Bushell V. Bushell, 1 Scho. and Lefr. 102. Daly v. Daly. 
4 Dow. 436. 

There is an English act 7. Geo. 2. c. 20. to prevent the 
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mortgagee from maintaining ejectment and compelling 
him to resign his securities, after payment or tender of his 
(H'incipal, interest and costs; but this is not reenacted, or 
in force here. 

The Provincial act of 1758. 32 G. 2 c. 2. Res. of 
Council, of 3d Feb. 1752. Sec. 1. 1 P. L. 3. (^irects " that 
^' a memorial of all deeds^ conveyances and mortgages,^^ shall 
be jegistered-^the same act directs the instrument to be 
.registered at full length, instead of a memorial. Sec. 12. 
And every '^ dmd aand conveyance^^^ is to be fraudulent and 
poid agairut any subseqiient purchaser y for valudde consider^ 
ation, unless it be registered before the subsequent con- 
veyance. This act contemplated a Registry at Halifax 
only, the Provl. act 1789. which established registers in 
diffierent counties : 29 Geo. 3, c. 9, 1 P. L. 272, en* 
acts that in future ^^ every deed or conveyance, shall be 
*^ adjudged fraudulent, and void against any subsequent 
*^ purchaser or mortgagee for valuable consideration, un- 
^^ less such deed or conveyance shall be registered prior 
^' to the subsequent purchase and registry thereof." 

He who has lent money on a third mortgage not having 
notice * at that time, of the existence of the second, may 
afterwards purchase the first mortgagee's interest, and 
will then be entitled to tack hia interests under the third 
and first mortgage together ; and the second mortgagee 
can receive nothing out of the estate, until both are first 
satisfied, 1 Term Rep. 763. 

I am not aware that this privilege of tacking has been 
the subject of any adjudication in this Province, and as it 
is a principle considered hard and unreasonable by many 
writers on the subject, it seems desirable that our law 

* If the first mortgagee had notice at that time, it seems 
doubtful. Mackreth and Syramons, 15 Ves. 335. 
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should be pnt on the same footing with the Irish, and 
that the registration should be made by an act, to hare 
the effect of constructiTc notice. 

It may be worth while to observe that an erroneoas 
opinion is very prevalent among non professional persons, 
as to the validity of titles to land, purchased at Chancery 
or at Sheriff's sales. They conclude that, the sale being 
made by^irection of a Court of Justice, the title of the 
purchaser must be absolutely good. — ^Now in point of fact 
let the proceedings be all regular, and the jurisdiction of 
the court complete, yet a judicial sale does not profess 
to do more than to convey the rights and interests of the 
litigating parties, and therefore if their titles be incom- 
plete the judicial sale will not make them substantial. 
Thus, if A. B. be a minor, a married woman, or absent 
from the country, or lunatic, and entitled to an Estate, 
and C. D. take possession of this estate, without title, and 
mortgage it to E. F, and it be sold as the property of C. 
D, under a decree of foreclosure to pay the debt of C. D^ 
such a sale would not give the purchaser the shadow of a 
title either in law or justice. A great variety of cases 
might be stated in which the title conveyed under judicial 
sales, would be either void or defective, and it is therefore 
necessary that the purchaser should cause the title to be 
traced, in buying at these as well as at any other descrip- • 
tion of sales of land, the judgment or decree of a court ge- . 
nerally binding none but the parties to the suit, and those 
who represent them, and in ao case binding persons who 
were not notified of the proceedii^. 

The English statute 4 and 5 Wm. and M. c. 16, takes 
away the equity of redemption where a party mortgages 
lands already encumbered, without giving written notice 
to the second mortgagee, (or where a judgment or recogni- 
sance exists to the first mortgagee after such judgment, 
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&c.) — but as thia i» highly penal and has not beeti r6* 
enacted or recognized in the Colony, I should conceive it 
not to be in force here. 

Mortgage by operation of the Protnndal Statute of ITdS, 32 

O. 2,c. 15. 1. P. L. 21,22. 

This statute is entitled ^^ an act for making lands and 
tenements liable to the payment of debts," and by its first 
clause enacts that in any judgment in a court of record 
within the Province, for a sum of money or costs of suit, 
and the party adjudged to pay is ^' unwilling or unable to 
«« satisfy such judgment by money or otherwise, or sofiB- 
'^ cient personal estate, whereon to levy execution on 
^'such judgment shall not be found, then, and in such case, 
*^ execution shall and may be extended on the real estate 
" of such debtor or debtors," 

The subsequent steps required by this act to be pursued 
will be more minutely specified when we come to the sub* 
ject of executions. It may be at present sufilcient to state 
that an appraisement is made of the land taken in execu- 
tion, and if by the appraisement it appears that the net 
rents are sufiicient to pay ofi* tlie judgment and expenses, 
and necessary repairs of the property in two years, the ex- 
ecution is then to be levied on the rents only, and the per- 
son in possession must attorn to the creditor, otherwise', by 
sec. 2, a part of the real estate, if part be sufiicient, or if 
not the whole is taken, and the sherifi" delivers both ^^ seizin 
and possession" to the creditor. In all cases where exe- 
cution is levied, whether on rents or real estate, the act, 
sec. 3d, directs the sheriff* to iexecute *' a deed of sale of 
** such lands or tenements to such creditor or creditors, 
^' in consideration of the value found by such appraisers, 
'^ to be therein mentioned, who by virtue thereof, or of said 
" return, shall make a good title to such creditor or ere- 



*« ilitOTs, his or their heirs or lunigns in fee : Mbject ne^ 
" YerthelesB to an equity of redemptioni as is hereinafter 
« prescribed." The equity of redemption is limited to two 
yean after the levying the execution, within which, by 
sec. 4, the debtor or his representatives may redeem* An 
action of account is given him against the creditor, who is 
bound on receiving lull payment within the limited timei 
to surrender up the estate, the legal estate, (when the 
rents are not appraised as sufficient to pay the debt in two 
years) appears to vest at once in the creditor on the eXe^ 
eution of the deed, and where the land contained in the 
deed is not appraised above the debt and costs, if the 
debtor do not redeem in two years the estate seetns abso^ 
lute in the creditor, both at law and in equity. But the 
5th section directs that in cases where the estate is nfn 
praised at a value beyond the amount of debt and costsi 
that the estate must be sold after tlie expiration of the two 
years at public auction, and until the sale be madO) the 
equity of redemption shall remain open. If it bring more 
than what is due the creditor, the debtor is to have the 
surplus, if less, the creditor can have another execution 
against the debtor for the residue ; and by sec. 6 tfie cre- 
ditor may afterwards have execution against other lands 
or the goods or the body of the debtor, for the remainder 
unsatisfied after the two years expire. The directions 
given by this act, and others in amendment of it, are to 
be strictly adhered t6, to confirm a title under it to kmd, 
as was held by the Supreme Court, in the case of Lee* of 
Mitchel vs. Ring, in Eastern Term, 1S33. see Lewis v. 
Bingham, 4, B. & Aid. 677. 

This act directs that in all cases of execution, levied 
either on land or rents, the persons in possession, whether 
they be the debtors or tenants, shall attorn and pay rent 
to the creditors, and the Prov. act of 1763, 3 d& 4 Geo. 3y 
c. 8, 1 P. L. 95, prescribes the form of the attornment, 
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and subjects the debtors or tenants refusing to attorn, or 
failing to pay the rent, to the proceedings for wrongful de-' 
Gainer under the Prov. statute of 1758, 32 G. 2, c. 3, 1 P. 
L. 6. The same act of 1763, empowers the creditor to fix 
the amount of rent when the execution is levied on the 
lands, and gives the appraisers the same power where it 
is levied on the rents only. This authority of course can- 
not deprive the tenants of the benefit of any fair lease en- 
tered into before the judgment was signed. I should sup- 
pose a lease entered into, upon fair terms and without col- 
lusion, after the signing of the judgment, and before the 
levying of the execution, would be valid, provided the ten- 
ant had not notice of the judgment. In the common case 
of tenant from year to year, I should conceive the tenant's 
right to notice under our act of 1779, 19 6. 3, c. 10, 1 P. 
L. 216, 217, would not be affected or lessened by the le^ 
vying of an execution, as the general principle of law is 
that all persons claiming under the lessor or lessee, by 
grantor assignment, <( whether by way of mortgage or 
otherwise) are bound to give and entitled to receive,, the 
same notice as the lessor or lessee himself. See Birch v. 
Wright, 1 D. & £. 378. I should therefore understand 
the statute of, 1763 as not intended to affect any valid 
lease subsisting, but giving the authority of fixing the a- 
mount of rent in cases where no lease interfered. 

i .1 
The additional act of 1773, 13 & 14 G. 3, c. 4, 1 P. L. 

180, gives some additional regulations as to the manner 
pf levying executions on land, and in the third clause 
saves the title of minors, femes covertes, and pers(His non 
compotes mentis^ imprisoned or absent from the Province, 
whose rights to lands or tenements are not to be barred or 
destroyed by any proceedings on executions, and they are 
limited to six years after they are freed from such impedi- 
ment to commence their suits , for the recovery of their 
property. As the title to land held under the sheriff 's 
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deed or sale is founded upon a statute, in order to make 
the title valid in law, the statute must be strictly pursued 
in all the forms it prescribes, and as a judgment at law is 
the foundation of it, the judgment must be obtained and 
recorded regularly in order to make a title to the purchaser. 
The forms of the appraisement, sheriff 's deed to the cre- 
ditor, and deed on subsequent sale to the purchaser, ac- 
cording to the usual form, and the form of attornment in 
the act, will be given subsequently at the close of this vo- 
lume. Three kinds of Estate mentioned by Blackstone 
as estates upon condition, viz. on Statute Merchant, Sta- 
tute Staple, and by Elegit j due unknown to our Provincial 
law. The two first being grounded on the statute 13 Ed. 
1, de mercatorSms ; 27 Ed. 3, c. 9, which are not applica- 
ble or in force here — ^and the elegit arising from the sta- 
tute of Westm. 3, 13 Ed. l,c. 18, is superseded by the act 
of 1758^ by which execution is extendible, as we have seen, 
over all the lands of a debtor — ^the eZi^V being an execu- 
tion which gives a similar kind of remedy, but only over 
hdlthe land. The acts of 23 Hen. 8, c 6, and 8 Geo. 1, 
c. 25, also relating to statute staple, are not in force here. 
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Omvaral ami Ftartiauhr EittWes. 

A general estate is an estate in fee simple, being the 
greatest estate as to duration and authority, that a man 
can have in immoveable property. Noy's compleat Law- 
yer, 69. This estate may at common law, be absolute, de* 
termipable or base. — ^ib. 

Absolute fee simple is an estate to a man and his heirs, in 
perpetuity, having no condition or qualification annexed 
to it, to narrow the ownership or abridge its duration. 

Determinc^lei is such an estate as has a condition, or 
qualification, by which its perpetuity may be lost, as for 
instance, an estate in mortgage, under the act of the Pro- 
vince, by levying of an execution until the expiration of 
tjie* two years of redemption. 
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Base. This class of fee simple estates, is not in use 
here. Blackstone considers them the same with fees de- 
terminable upon qualification; bat according to Noy, 
they are only where there two fee simples exist at the 
same time, in the same lands, and that which is the infe* 
rior of the two, is the base fee. 

A particular* estate, is one less than fee simple in 
point of duration, where there is one person or set of per* 
sons, as a man and his heirs, entitled to hold the property 
{ef a certain time, or until a certain event, and afterwards 
it is to go to others. Particular estates may arise by the 
op^ratiim of law, as the estate of tenant in dower, tenant 
after possibility, &c* ; or they may arise J>y compact or 
settlement of the parties interested, as where a deed or 
will settles land, to one person for life, or for 20 years, 
and the estate is afterwards to go to another and his heirs. 
Then the estate for life, or years, is termed the particular 
estate, and the other estate limited to take effect after it, 
is called the remainder* Where the donor does not con- 
vey away the whple fee simple, the property reverts or 
eemes back to him or his heirs, at the termination of the 
estates be has limited in it, and his interest is called a 
reversion* An estate at will does not take the estate ou^ 
of the seizin of the donor, and therefore cannot be a par- 
tioular estate, whereon a remainder may be limited. All 
estates are in possession, reversion, remainder or in right* 

POSSESSION. 

• 

There are two kinds of possession — possession in fact 
and in law« Possession in law may be considered to mean 
a possession by construction of law. Thus, where the 
father dies in full ownership and possession, his heirs are 

♦ Derived from the latin wt>Ti particular a small part of any 
thiag* 
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by construction of law, considered to be in possession, 
before they actually enter upon the premises. The same 
construction holds in the case of settlements, where on 
the death of a tenant for life, the party entitled to the 
esEpectant estate is construed to be in possession instant- 
ly. Possession is used in two other senses. — As a general 
term we have already used it in the last paragraph, and 
it is thus applicable to the occupation of land, whether for 
a term of years, for life, or in an estate of inheritance. It 
has also a restricted meaning, as especially applied to 
the occupation of land by the tenant for years, in contra- 
distinction from seizin, which means the occupation of 
lands by a tenant for life, or the owner of the inheritance, 
or, in other words, possession of a freehold. 

Right. 

A right to property may be 1st, to present enjoyment, 
2nd, to future enjoyment. A right to present enjoyment 
when accompanied by possession, is said to be clothed, or 
vested with possession, and this is the case whether the 
possession be actual or constructive, and, as well of seisins 
as possessions of terms. If the person having right to 
present enjoyment and possession, be dispossessed or put 
out of possession, (which is also called being disseised) l)y 
a stranger, his right is then called a naked or mere right, 
not being then any longer clothed or vested in possession. 

A right to future enjoyment, or estate in expectancy, is 
by legal construction and inference vested and supported, 
by the possession of any person, whose occupation is con- 
sistent with the expectant title : As in the case of dower, 
the widow's possession keeps up the right of the heir to 
the reversion, in case a man grant an estate for life, or 
years, the possession of his tenant for life, or for years, 
supports his title to the reversion, — and if he limit in the 
same conveyance remainders to others, the remainders are 
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also supported and vested by the possession of the precede 
ing or particular estate, because it is consistent with their 
title, and has no tendency to defeat it. The possession 
of the tenant is therefore said to be in law, the possession 
of the landlord ; and the possession of the tenant of a par- 
ticular or preceding estate, to be the possession of those 
interested in the subsequent remainders. If therefore the 
tenant of the particular estate be disseised and put out of 
possession by a stranger, his interest and the interests of 
those in remainder also, are reduced to a mere right, and 
they can only be revested by his re-entry, or his recovering 
the possession by action at law, and judgment, either of 
which will revest his and their interests together. The 
same distinctions as to the right and possession are ap- 
plied by the common law, to personal property. See 
Noy's treatise on tenants and estates, titk, rights. 

Estates in Earpectancy. 

Estates in general admit of a division into such as are 
in possession^ and those that are in expectancy. The form- 
er are also termed estates executed, and the latter execu- 
tory. The subject of estates in expectancy involves much 
of the most recondite learning of the English law, and the 
learned Commentator calls ihe subject, (of such of them as 
arise from compact, or act of the parties, including re- 
mainders and executory devises,) " the most intricate 
title in the law." 2 B. C. 163. 176. This branch of juris- 
prudence, has been closely investigated, by some of the 
most learned English Lawyers, since the era of Black- 
stone's Commentaries, and I trust that their works will 
assist me in the attempt to place the principles which 
govern the law of remainders, &c. in a clear and intel- 
ligible light. There must in every system of law, be mat- 
ter of much nicety and research; but the complicated set- 
tlements of landed estate by marriage contract and by 
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wills, which are almost universal in the mother cottHtry, 
and the great variety of estates and tenancies there, give 
this topic an importance in English law, which it does not 
possess here* Yet as the whole English law of remain- 
ders, and executory devises and reversion, is actually in 
force in this Province, with very slight modification or 
change, if indeed there is any : it deserves much study 
and attention on the part of our jurists ; and the increas*- 
ing value of real estate in the Province, and the tendency 
turising now to make settlements by devise, will eventu^ 
«lly bring it more into use than heretofore. 

instates in expectancy may be first divided into-T-lst, 
such as are created by act of the parties, — 2d, such as 
arise from the operation of law. The first kind may ht 
divided into vested remainders, contingent remainders, 
conditional limitations, and executory devises. 

Estates are divided by Mr. Fearne, first into such as are 
vested, ilext such as are contingent. Vested estates he 
subdivides, first into such as are vested in possession, which 
embraces all estates in possession, or estates executedv 
Next into such as are vested in interest, which subdivision 
includes reversions and vested remainders, and also, such 
executory devises, future uses, conditional limitations, and 
other future iiiterests, as are not referred to, or made to de* 
pend upon a period or event that is uncertain* Under the 
head of cofUingent estates, he embraces all contingent 
remainders, and all such executory devises, future uses, 
conditional limitations, and other future interests, as are 
referred to, or made to depend on an event that isunceflain. 
An absolute right to the enjoyment of a property, is called 
a vested estate in it. If the enjoyment of it be postponed 
until any event which is certain shall happen, the estate 
is vested in interest, and not in possession ; but if the 
enjoyment be present and immediate it is vested in pes- 
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Bettion. Where tbe right of eojoyment is to arif e on an 
event sa yet unoertaio, and which may never happen, the 
estate is not vested^ but tbe interest is contingent. Thus 
if A. sell and convey land to B. to hold to B, and bis heira 
forever, then B. takes an estate in fee simple, vested in 
possession. So if A. make a lease to B. of lands foi hia 
own life, ot that of another person B. takes an estate for 
his own life, or that of the other person, vested in posses* 
sion. So if A« convey land toB. for life, and after B's death 
to go to C. and his heirs, C. has an estate in fee 8imt)le in 
remainder, vested in interest, though not in possession ; 
and the estate so vested in interest, will descend to the 
heirs of C. though tbe death of C. should occur before 
that of B. If land be conveyed to C. for life, and in case 
D. should die before C. then the land to go to B. and 
bis heirs : in this case the interest of B. is contingent. . If 
however, tbe death of D. should take place in the life 
time of C the estate will then vest in B. and cease to be 
contingentj becoming an estate vested in interest, and 
when C. dies, B. or bis heirs will have the estate vested in 
possession. See Butler's note to Fearne, p. 2. 7th edition. 

Remainder. 

Where a conveyance or devise first creates an estate 
in tail, for life or for years, to one person, in certain lands 
or tenements, and then proceeds to create another estate 
of any kind, to another person, in the same property) not 
to take effect, until the termination of the first estate,*^ 
then the first is called the particular estate, and the second 
tbe remainder. Several remainders may be limited one 
after the other. Lord Coke, 1 Inst. 143, defines a re«- 
mainder to be ^ a remnant of an estate in lands, or tene- 
'^ ments, expectant on a particular estate, created together 
** with the same at one time," see this definition elucida- 
ted in Mr. Butler's note. Fearne, p. 3. Defined by Noy, 
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to be " a remnant of an estate disposed to another at the 
*' time of creation of such particular estate, whereupon it 
** doth depend." If a fee simple estate be first created, 
there can be no remainder limited after it, because the 
whole estate is parted with. Any number of lesser estates 
making but one fee simple, are said to be carved out of 
the fee, and may be created as remainders, and a remain* 
der may be in fee simple ; but no other remainder can be 
limited after the remainder in fee simple. Feame 12. 
As by. the rule of the common law, a freehold estate can- 
not be made to commence in Jiituro because it requires 
seizin to be delivered. — ^The common law rule requires 
that where there is an estate for years created,and a freehold 
remainder, as for life, in tail, or in fee simple, dependant 
on it, the seizin of the land, should be delivered to the ten- 
ant for years, not for his own benefit, as his estate is good 
by possession alone ; but to make the remainder good, the 
seizin of the tenant for years, enuring to the benefit of the 
remainder man being by construction of law his seizin* 
Littleton Sec. 69, Co. Lit. 43. a. and b. 

A remainder cannot enure to defeat or abridge the pre- 
ceding estate. The rule of common law is, that >&very 
remainder must be so limited, as to wait for the determi- 
nation of the particular estate, before it is to take efiect 
in possession ; and not to take effect in prejudice or ex- 
clusion of the preceding estate. This rule is grounded, 
Ist, on the nature of a remainder, which is the remnant or 
residue, after the particular estate is carved out of the in- 
heritance. 2ndly, on the maxim of common law, that 
none shall take advantage of a condition, but the party 
from whom the condition moves, that is, the grantor and 
his heirs, which if they do, the livery of seizin is destroy- 
ed, by their re-entry, and as a consequence all the remain- 
ders defeated and annulled. Therefore the vesting of a 
remainder which goes to abridge or destroy the particular 
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estate, is intercepted and prevented by the intervention of 
the reversioner's right of re-entry. Fearne. 261. 
There are five requisites to, make a remainder valid. 

1. That it depend upon some particular estate, (which 
must be greater in quality than an estate at will.) 

2. That it pass out of the donor, at the time of the ere* 
ation of the particular estate on which it depends. 

3. That it vest during the continuance of the particular 
estate or at the instant of the determination thereof. 

4. That when the particular estate is created, there 'be 
a remnant of the estate left in the donor to be given by 
way of remainder. 

5. That the person (or corporation) to whom the re- 
naainder is limited, be either capable at the time of the 
limitation thereof, or else * potentia propinqua, to be there- 
of capable during the particular estate. Thus an estate 
to A. for life with remainder, to the heirs of B. — ^A. & B. 
being at that time both in existence, though B. as yet 
having no heirs — ^will be good as a contingent remainder. 
If land be leased to one for life, and if such a thing 
happen then to remain to B. &c. this will be construed 
to vest in interest only, on the contingency happening, and 
in possession when the life estate terminates, so as to 
make it a valid remainder. Fearne. 263. The feudal 
inconveniences that attended formerly* on the heir's 
taking land by descent as heir, such as fines to the lord, 
wardship, &c. — induced the attempt to make him enti- 
tled as a purchaser, to avoid the consequences of 
descent. See Reeve's history of English law vol. 3 p. 319. 
And for this purpose lands were limited to the father for 
life, and after his death the heirs of his body.-— But the 
decision and rule laid down in Shelly's case. 1 Co. 104. 93. 

* That is in common possibility, as opposed to the remot-^ 
est possibility, which rule would render void a remainder 
limited (after a life estate,) to the heirs of B. if no such 
person as B. were then existing. Sec. 2, B. C. 169, 170. 
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that when the ancestor, by any gift or conTeyance, 
takes an estate of freehold, and in the same gift or con- 
vejianee an estate is limited either mediately or immedi- 
%tely, to his heirs in fee or in tail, that always in such 
cases *' the heinf^ are words of limitation, and not words of 
purchase. The remainder is said to be executed in the 
ancestor where there is no intervening remainder, or vest- 
^ if one intervene^ In the first instance it becomes an 
estate of inheritance in him vested in possession, — in the 
latter he is tenant for life in possession, with a vested re- 
Uiaitider to his heirs ; and in both cases the heirs must take 
by descent from him, and not by purchase. — Feame. 21. 
Christian's note on 2 B. C. 272. which conveys much in- 
formation. In all cases of this kind, the father or ances- 
tor can bar the heirs by fine or recovery ; and the method 
resorted to, to secure a provision for children, is by limit- 
ing the remainders to them, as sons or daughters ; without 
Using the word " heirs," and as the remainder to unborn 
children is contingent, a long term of years is vested in 
trustees, to hold it from the end of the life estate (which 
la^t end by alienation in fee, &c.) until the birth of the 
children— this trust supporting and preserving the con- 
tingent remainders, — and this is called a strict settlement, 
and is, according to Mr. Christian Uie only indefeasible 
manner of securing a provision for unborn children, ex- 
cept in a will where the intention is more regarded. All 
the remainders and the particular estate are conveyed by 
one seizin only, and form on feudal principles but one 
tenure of the lord. Note to Feame. 298. 

Contingent Remainders, 

First Class. Where the remainder depends entirely on 
a •contingent determination of the preceding estate itself. 

Example. As if A. makes ^feoffment to the use of B. 
till C. returns from Rome, remainder over to D. in fee» on 
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such return taking place. C's. return is an event uncer- 
tain, on which the particular estate is to determine, and the 
remainder to vest. Therefore, until he does return the 
remainder is cMtingent, and the vesting of the remainder 
depends on the same contingency, which will determine 
the preceding estate. This class of contingent remain- 
ders is not to be confounded with conditional limitations, 
the distinction is the subject of much abstruse argument, 
in Feame, and the notes of Mr. Butler. See p. 12. and 
381 of the 7th edition. 

Sec<md Class. Where the contingency on which the 
remainder is to take effect does not depend on the * de- 
termination of the preceding estate. 

Example. As if a lease be made to A. for life, remain- 
der to B. for life, and if B. die before 'A. remainder to C. 
for life. 

JJiird Class. Where the remainder is limited to take 
efiect upon an event, which though it certainly must hap- 
pen at some time or other, may not happen till after the 
determination of the particular or preceding estate. 

Example. As if a lease be made to J. S. for life, and 
after the death of J. D. the lands to remain to another in 
fee. 

An exception to this 3d class arises where land is given 
to A. B. for 199 years, if he live so long, and a remainder 
over — there the remainder is vested. Note. Feame 20. 

Class Fourth^ Where a remainder is limited to a per- 
son not ascertained, or not in being at the time, when such 
limitation is made. 

Examples. 1. If a lease be made to one for life, re- 
mainder to the right heirs of J. S. The heir of a person 
living cannot be ascertained, as the heirship attaches at 
his death. The person is therefore uncertain uqtil that 

• Determination of an estate, as a law term, means its end- 
ing or termination. 
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takes place. It being the maxim of law nemo est haerss: 
viventis " a living person hath no heirs." 

2. So if a remainder be limited to the first son of B, 
who has no son at the time : in this case the remainder 
can only take effect if he should have a son. In the first 
example, there is an uncertainty, as to the in)(^ividual in 
whom the remainder may vest, until that is gottid of by 
the death of J. S. the remainder depends on contingency. 
In the second, it is contingent because it is uncertain 
whether any such person will exist, in whom it can vest 

Exception, — ^The rule of Shelly's case, gives the chief 
exception to this fourth class, by causing the remainders 
to children as heirs, to vest in the father, where he has a 
preceding life estate, and thus to make him tenant in tail, 
or fee in possession ; and if a different remainder inter« 
vene between his life estate and their remainder, their 
remainder is vested by the same rule. Another exception 
is when in a devise it is apparent from the words used that 
the heirs then living are intended to take a remainder. See 
Fearne 209. 

Qualities of Contingent Remainders. 

It is not the uncertainty of its ever taking effect in 
possession, which makes a remainder contingent, for 
that degree of uncertainty exists in all remainders in 
tail or life ; as the death of the remainder man in the last, 
or his dying without issue, in the first case, will prevent a 
vested remainder from actually taking effect. A true 
criterion by which a vested remainder is distinguished 
from a contingent remainder is, — that in the instance of a 
vested remainder, if the possession should become vacant 
by the determination of the preceding estate immediately, 
the remainder would at once take effect in possession, 
which would not be the case if the remainder were con- 
tingent. Fearne. 216. This quality of a vested remain- 
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der assimilates it to the interest which the heir at law 
had at common law, at a very early period, and before 
persons were permitted to sell or devise their lands* It 
would be yet micertain, that the heir apparent would live 
till the death of the father, should entitle him to a vested 
estate in possession ; but should the father's estate end in 
the usual way, by his death, it then would vest at once, 
in possession, except in cases of forfeiture to the lord. 
The lord's interest where the tenant had no heirs, was 
vested also in a similar way, in the early law, as the tenant 
could not alien, and he being the last of his family capa- 
ble of inheriting, it must on his death, vest in possession, 
in the lord by escheat. Wherever a contingent remain- 
der in fee absolute is followed by another limitation 
over, the subsequent limitation will not vest, but re- 
main contingent. As a devise to A. for life, without 
impeachment of waste, and if he have issue male, then 
to such issue male, and his heirs forever ; and if he 
die without issue male, then to B. and his heirs forever ; 
in that case the court held that the remainder to B. 
and his heirs was not vested, because the precedent 
limitation to the issue of A., was resolved to be a contin- 
tingent fee ; and they took the distinction, that when the 
intervening estates limited are for life or in tail, the last 
remainder may, (if it be to a person in existence) vest ; but 
that no remainder after a limitation in fee simple, can be 
vested. Fearne, 225. But a distinction is made where 
the fee simple remainder contingent, is determinable, and 
is devised in trust for some special purposes only. See lb. 
Where estates are subjected to a power of appointment 
in the first person, who takes an estate under the settle- 
ment or devise, with remainders over, in case he should 
not exercise the power of appointment conferred on him; 
this power does not suspend the vesting of the remainders 
so as to render them contingent ; but they are considered 
as vested (in case they are not contingent for other rea- 
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sons) subject to be divested by the exercise of the appoint* 
ing power. Sugden on Powers, c. 2. s. 4. Fearne 226* 
to 233. A contingent remainder is void if it be limited 
to take effect upon a contingent event, which is an illegal 
act. The reason is grounded upon a principle already 
mentioned, viz. ; that a remainder is to take effect upon 
common possibility and not on the most remote possibi- 
lity ; because, by legal reasoning, it is a most remote pos- 
sibility to presume that an illegal act will take place. On 
the same principle, a remainder to a corporation not in being 
at the time it was limited, was considered void. So where 
there was a lease for life, remainder to the heirs of J. S. 
(no such person as J. S. being then in existence) it was con- 
sidered void, for the remoteness of the possibility,* as first 
such J. S. must be born, secondly he must die during the 
particular estate, which is a chain of uncertainty : or as 
Lord Coke says, — a possibility upon a possibil]ty«-^which 
is never admitted by intendment (supposition) of law. But 
a remainder to a son of A. who first or alone should at- 
tain the age of 21, is held to be good. The meaning of 
this principle seems to be, that if the ultimate vesting of 
the remainder be highly improbable, owing to its involv- 
ing several contingencies, which must concur, the remain- 
der, shall be void, as being inconsistent with the freedom 
of alienation, and if allowed, operating to prevent the 
transfer of property, when all persons really interested in 
it, were desirous to sell it. See Fearne and Butler's note 
251. A proviso to make the estate of a tenant in tail 
cease during his life, is void, and the remainders depend- 
ing on such a condition, in case of his attempting to aliene 
by fine, &c. are considered as void also. lb. 252 to 256. 



** So a remainder to G. son of D. vrhen D. has no son of 
that name is void, because it presupposes, 1st, that he should 
have a son, and, 2dly, that he should give him the name of G. 
ibidem p. 252. 



CONTiNOSNT REMAlNBfiBS. 137 

There are some incidents inseparable from certain es^ 
tates, for instance tiie power ofalienatian by fine and re*- 
covery, is inherent to an estate in tailj and any remainders 
contingent upon a condition, restraining this power, are 
Toid, Fearne, 256, the condition being void in itself; 
and besides it being the quality of a remainder, that it 
most await the determination of the preceding estate, and 
not depend upon a contingency that abridges or defeats it; 
But when the contingency enlarges the estate precedii^^ 
as when the estate for life, and a contingent remainder vol 
tally is given to the same person, there is nothing to hinder 
its taking effect before the determination of the life; K; 
S«5. 279; 

It is a general rule that wheiiei'er an estate in coiftiii- 
gent remainder amounts to a iVeehold, some vested estate 
t^f fireehold must suppoH it. This results fironi the feudal 
distinction between seizin, i. e. the possession 6f a free-^ 
hold, aild the possessibn of a tenii,-^uhless the seiiiii were 
made to sonle pefsoli who could at oilce take it, the free- 
hold remained in the doiior. See Co. Lit. 317; a. Thii 
tule extefads to uses; since the statute annexed th^ seizin 
to the use.* But a contingent remainder for yeari^, Aoei 
not require a tested freehold to support it. An estate fb^ 
life, given by one deed, will hot support a remainder ap^ 
pointed by another instrument. The reason of this riile, 
is to be found in the nktiire of the transfer by livery of 
Seiiin in the feudal forms, which will be pointed out, when 
alienation is discilssed. Remainders are supported by a 
devise of the legal estate of lands in trust to trustees, and 
theii nd particular preceding estate is necessary to support 
the contingent interests. Fearne. 303. When the event 
on ^bich a cdritingent remainder is limited to take efiect 



* Uses will be explained in a subsequetit chapter- 
VOL, II. IB 
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does not happen by the time at which the preceding 
estate deteimines, it never can arise or take effect at all. 

How C(mtingent Remainders are drfeated. 

The tenant in tail making a fet^mnt in fee, destroys 
the contingent remainders, because he has no remaining 
yight to be revested with the possession, and the estate in 
contnigency has then no estate in possession, or in right 
to support it. Feame 316. So may cestui qvue trust in tail ; 
but if he is only for life, he cannot bar or defeat the con- 
tingent remainders, lb. 321. But if it be only limited as 
an use, the tenant for life may by feoffinsfU in fee defeat 
any contingent remainders, lb. 324. Courts of Equity 
have sometimes interfered to aid the tenant for life of a 
trust estate, to bar remote contingent limitations ; but this 
has been under very peculiar circumstances, lb. 330. in 
favor of creditors where the settlement was voluntary, ' to 
enable an eldest son to make an advantageous marriage 
9ettlement, &rC. ; but generally equity will go far to sup- 
port contitigent remainders. lb. 336. So where the 
reversion of the inheritance comes to the tenant of the 
particular estate, (except where it descends immediately 
from the donor, or by the terms of the settlement,) the 
particular estate merges^ or is lost in the reversion as soon 
as the latter takes effect in possession ; and the contingent 
remainders are thus destroyed. See 2 Saund. 386. Feame. 
340. 345. Where the remainder of an inheritance is limit- 
ed in contingency, by way of use, or by devise, the inhe-* 
ritance remains in the donor and his heirs, until the con-^ 
tingency happens, lb. 351. Nor does it seem that when 
by deed, a lease for life is given to A. and a contingent 
remainder in fee to the heirs of C. that the inheritance is 
takeh from the donor, while the remainder continues to be 
contingent. B. 360. though on this point there are con- 
flicting opinions cited by Mr. Fearne. Contingent re- 
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maiuders are transmissible to heirs or executor9* tb^ 364* 
Contingent remainders may be devised. R. 366. yet they 
cannot be transferred unless by fine or recovery. Though 
strictly a remainder in fee excludes any subsequent re- 
mainder, yet such a limitation may be good in a will, ^ 
in the way of use. In a deed, two or more contingent 
fees may be limited as akematives, so that one only may 
take effect. lb, 373. A contingent remainder to a poet- 
hmnous child, is good. See 4 Ves. 342. 11 Ves. 139. 
2Ves.andBea. 367. 18 Yes. 288. 

To prevent the perpetual tying up of real estate mider 
settlement, the result of many cases shews it to be the 
principle of English law, that a man cannot so settle his 
estate as to make it unalienable, further than for a life or 
lives, in being, and 31 years after. See this principle ex- 
plained in Thelusson v. Woodford. 4 Ves. 314. 1 B. C 
173. 4. 

CoTiditional lAtnitatums. 

When an estate is limited, so as to give a particular 
estate, to which an express condition is annexed by which 
it may be abridged in its duration, and another estate is 
then appointed to take effect upon the conditi<Hi attach- 
ing, or contingency happening ; — ^the second estate limited 
is not a remainder contingent, because it does not await 
the natural termination of the preceding estate ; but it is 
a contingent right, and this mode of settlement is ealled a 
conditional limitation. 

Example. If lands be limited to A. for life, with a pro- 
viso, that if he marry, his estate for life shall cease, and an 
estate to B. in tail shall then take eflfect, — ^in this case B. 
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has not a contingent remainder ; but a contingent right, 
under a conditional limitation. See Butler's note to 
Fearne. p/ 10. These limitations were not valid at com- 
mon law; but introduced in consequence of the stat. of 
uses. 27 Hen. 8, See B. 384, 

Executory Devises. 

There is much strictness of construction applied to 
jconveyances in general, and words in deeds are often 
interpreted by the courts according to certain fixed 
technical rules, rather than by the real intention of the 
parties ; because it is a rule, that parties should adhere in 
their conveyances, to certain established forays of expres- 
idog their meaning. In the interpretation of wills greater 
defer^ice is paid to the intentipn. A testator is presumed 
to be less capi^ble of deliberation, and not always accom- 
modated with due legal advice a? in the case of an 
prdinary <}ee4- ^uch at least, are the alleged reasons 
on which law decisions have grounded this distinction. 
3 B. C. 172. On this principle, estates in expectancy 
may be created, by a will in which many of the re- 
quisites of remainders are wanting ; and such estates 
are called executory devises. But wherever an estate 
in expectancy, limited in a will, can be construed to be 
a legal remainder it will not be considered in the ]jght 
pf an executory dpvise. Fearne. 386. 

Qualities of an Executory Devise. 

If It need? no particular pr preceding estate to sup- 
port it. This arises from the difference between a trans- 
fer; by deed and by devise. In the former case at com- 
nkion laWj livery of seizin, i. ^. formal delivery of possession 
was necessary to pass a freehold interest of any kind, but 
thif livery of seizin was never necessary to a devise, which 
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originated by statute law, So that by devise, a fireeboM 
may coBimence infaturOf and the inheritance in the in- 
terim remains in the heir at law, whose possession is con- 
structively the possession of the expectant devisee, being 
not inconsistent with his title. 

2. An executory devise may limit a fee, or lesser estate 
after a fee, contrary to the rule in case of a deed. 

Example. If a man devises land to A, and his heirs ; 
but if he dies before the age of 21, then to B. and his 
heirs. 

3. A term of years, limited in a chattel, may be followed 
by another limitation expectant on the term in an execu- 
tory devise, which would not be valid in a deed ; but the 
rule respecting perpetuities is also applied to settlements 
of expectant interests in terms of years. 2. B. c. 174» 

Of Estates in expectancy arising from the operation of 
law i. e. 

Reversions. — When any estate less than fee simple is 
granted by a man, there remains to him a right to have 
the estate again at the termination of the term of life or 
estate tail which he has granted ; and this right to have 
back his former estate is called a right of reversion. It is 
an estate in expectancy vested in him, and is descendible 
and subject to alienation by him or his heirs. In case of 
a lease for years only, the land does not in the usual lan- 
guage of the law revert,^ because the seizin has always 
constructively been in the lessor. Nor is the returning of 
)ands to the occupation of the heirs at law or devisees 
from the death of a dowress or widow called a reversion ; 
because by the feudal law the widow held under the heir, 
who took seizin from the lord, as well of the land held in 
dower as of the rest of the inheritance, and the whole was 
^ut one holding or tenure. Besides a reversion that is a 

Y See 'reversion' used otherwise in2 B. C. 177, 
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vested interest, there is a kind of contingent reversion 
or possibility of reversion, e. g. where a man grants a fee 
simple, determinable upon an uncertaia event Noy. 77. 

The usual incidents at common law to a reversion were 
fealty and rent. Fealty (never in use with us) was insepar- 
able from a reversion. Rent might or might not be re- 
served on it — the law remains the san^ now as to the 
rent, while fealty has become an obsolete form. The 
rent might be assigned by grant without transferring the 
reversion, but if the reversion be granted without a special 
reservation of the rent, it will pass with it as an accessary 
There, is an English statute 6 Ann. c. 18, by which 
persons having expectant interests are entitled to call for 
the production of persons, on whose lives the preceding 
estates are limited. It seems to have been chiefly in- 
tended to meet the exigencies of the old country, where 
leases for two or three lives are frequent, and often limit- 
ed on the lives of persons not connected in interest with 
the property* In case of non-compliance the persons 
having expectant rights may take possession of the pro- 
perty till the party is produced, and they may make this 
demand annually. This act seems inapplicable to our 
situation, and has not (I should think) been ever acted on 
or recognised in any of the Colonies. It would therefore 
seem not to be in force here. 

Of Merger. 

It is a rule of English law, whenever a greater and a less 
estate in the same property, devolve upon the same person 
in the same right, without any other estate intervening, 
that the particular or lesser estate, except it be an estate 
tail, is merged and extinguished, and that he shall hold 
land in the larger estate. 

Examples. If A. B. be a tenant of a piece of land for 



years, and the fee simple descend to him, or he purchase 
it, his interest as a tenant for years ts merged in the high- 
er estate he has acquired by descent or purchase. But if 
a man become entitled to one estate in right of his wife, 
and the other in his own right, or to one estate in right of 
others, as the executor of a tenant for years, &c. — or a 
trustee, and another estate in his own right : — then no mer- 
ger or confusion of interests is suffered by law to arise. A 
man may have an estate tail and the reversion in fee both 
subsisting in himself in*the same lands, yet the estate tail 
is not suffered to merge, being unalienable except by fine or 
recovery, or other extraordinary mode ; and giving there- 
fore a more distinct and protected interest to the heirs 
than in case of a fee simple. 2. B. c. 178. If the inter- 
vening or intermediate estate be a vested interest, it pre- 
vents the union and merger of the lesser and greater estates 
subsisting in the same party. . Thus if, in a settlement, the 
particular estate and the reversion be both in A. yet if 
there be a vested remainder between, it will sever and pre- 
vent the two interests from uniting so as to merge, and 
sometimes a contingent remainder intervening will have 
the sameeffect) bat in general it will not, but is destroyed 
by the re-union ; and this will take place when the rever- 
sion is bought in by the owner of the particular estate. 
See Fearne, 340. 2 Saund, 387. 

This doctrine of merger is similar to that of remitter , by 
which if a person have two titles to an estate, he shall hold 
it by that which is most valid. For instance if A has a 
good title to a certain piece of land, and yet it is out of 
his possession and held by B. under a title which is defec- 
tive, — ^if the right and possession of B. devolve upon A. 
by will, inheritance, or otherwise, he has the privilege of 
fortifying his possession acquired under a defective title, 
by his own better and older claim, and is in legal phrase- 
ology remUted or sent back to his better title. Co. Lit. 
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347y 8. But the principles of remitter will be further en« 
tered into hereafter. I have now completed an outline of 
the chief doctrines of law respecting Estates in Expect- 
ancy, and although from the very complicated state of the 
law in this title, it has been matter of difficulty to be pre- 
cise, explicit or systematic, yet the reader to whom the 
subject is familiar will know how to appreciate the obsta- 
cles that surround it, and cast obscurity on its features, 
The younger student will find (he references of this 
chapter have been so adjusted, as to facilitate either a pre- 
liminary or a closer study of this highly important branch 
of our law. I have been solicitous to render the subject 
intelligible to the general reader as far as in my power. 
It may be worth while for any, who are not of the profes- 
sion to give this chapter a second perusal after they have 
got to the end of this volume, as the subject of uses, 
trusts, fines and recoveries, livery of seizin and devises are 
all intimately connected with that of estates expectant, 
an d they must naturally borrow light ^rom each other. 
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VJ^DIFWED ESTATES. 

When lUiy estate itk land or goodie belongs solely to 
oiie indiyidaal, he is said to hold it in severalty. It being 
sevqred or separated to him. Undivided properties are 
classed in the English law, into estates in joint tenancy, 
— »>in coparcenary f and in common. 

J(nni Tenancy. 

Where lands or teaements are granted to two or more 
persons, whether for years, life, in fee, or. at wiU, they, are 
joint tenants. , This estate can only be created by deed 
or will, and does never arise by the mete operation of law. 
Therefore children entitled to shares of an intestate's es*- 
fate cannot be jmnt tenants. 

ExoMplcM. If an estate be gitett to A. and B. and their 
heirs, without any wbrds being added to imply a different 
mode of teaare» they will be joint tenanta in fee. To coii- 

VOL. II* 19 
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«titute a joint estate, it is reqi^isite that the joint tenants 
Bhoald have a community in Yespect, 1. Of the origin 
of their title. 2. In the amount of interest, or duration 
of enjoyment to which they have a right. 3. As to seizin 
or possession both as regards it's comnfiencement or vest* 
ing and it's extent. 

1 . Their estate must be created by the same act, as by 
the same conveyance, (fr (if obtained illegally) by one dis- 
Misiud 

3. If land be granted to A. and B. for their lives, then 
'ihey have a community in the duration of enjoyment, viz. 
' — ^to cTach fdr )ife, and they are joint tenants for life. If 
lands aire granted to A.aad^. and their heirs, they are 
.joint tenants of the inheritanpi: ^ If lands be given to A. 
tmd B. for their lives, and |b the heirs of A. — A. and B. 
'are joint tenants for life, an^ A. has a vested remainder in 
'fee in seyeralty. 

3. The possession must commence in law, that is to say, 
'the right must vest in each joint tenant, at one and the 
same time ; therefore, if there be a lease for life, rem«n- 
der to the heirs of A. and B. and both A. and B. die at 
Hifferent periods, leaving each their heirs, the heirs shall 
not be joint tenants, because the interest vesting at the 
death of each in their several heirs^ their vested rights to 
the possession commenced at one date for the heirs of 
A* and at another for the heirs of B. Co. Lit. 188. a. 
The possession must also be co-extensive, each being 
•eixed or jppssessed of an undivided portion of the whole 
premises. 

Incidents* 

Where there are two joint-tenants, if their lessee for 
life surrender to one of them, boUi will have the 
benefit of the surrender ; but not of a grant of the term 
made by tho le«see for life^ to one of them} which. 
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is good to the grantee alone. Co. Lit. 192. a. Liv^. 
ery of seisin given to one, without deed, as it was used 
in early times, could not be good for both. Co. Lit. 49. 
b. because livery cannot pass land to a person absent, and 
therefore couH not create a joint tenancy. The act of 
one joint tenant may in some cases be binding on both, aft 
if two joint lessees for life be ousted or disseised by the 
lessor and he enfeoff another, and then one of the joint 
lessees eliter, this operates as attornment, and binds them 
both to recognize their lessor as such. See Co. Lit. 318. 
and 319, and where a deed creates joint tenancy, livery of 
seizin to one enured to both. As each has a general right 
of occupation, one joint tenant cannot sue another for tres- 
pass on their joint lands. Neither can (me alone make ^ 
valid lease, of any part of the land, — ^nor can they sue or 
be sued separately, in any matter relating to their joint 
property. In case of waste the stat. Westm. 2« c. 22. 
gives one joint tenant an action for waste, against the 
other, which he could not have at common law. This 
ancient and beneficial statute, which perfects what was 
before a right in conscience, that is to fairness in the using 
a joiaft estate (but one of imperfect obligation) may be 
considered as interwoven with the principles of the com- 
mon law ; and iCse, in force wherever itis generally adopt- 
ed. See Dr. and Stud. Dia. 1. c. p. 64. and on the same 
principle the Stat. 4. Ann% €* 10. gives an action of ac- 
count between joint tenants for receiving more Aan their 
due shares of the profits of the joint property ; but the 
remedy by bill in equity, (that is in Chancery,) for an ac- 
count has in practice superseded that statute, so that its. 
applicability is not important. 

* 

Siirvivorship. 

When several persons are joint tenants, either of an 
estate of inheritance, or of a life estate per attire rt>, or 
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joiBt tenants of a chattel or p^soaal ettalo^ wb^re aay of 
tbem diesi the whole estate and interest remain to the sur- 
mofs, and the heir or devisee of the deceased is excluded 
fiom any claim in the property* This right of the sur- 
viving joint tenant to the whole interest is called, in the 
early Engli^ law the jus accre$oendij or right of accumu- 
lation- The Crown or a corporation holdiiig undivided 
property with oUier persons cannot be considered as 
joint tenant and of course no survivorship can arise in 
such cases ; ner can one corporation be a joint te* 
nant with another corporation. Co. Lit, 190. In case 
of partners in conunerce, there is no survivorship as 
Inspects their stock in trade, debts at other personal 
prepay. Co.. Lit 182. a. : but in real property behHig- 
ing to the partnership j the survivorship exists at conunon 
law ; but in Chancery, the survivor will be considered as 
trustee of his legal estate for the benefit of the partner- 
ship. Montagu p. 213. The interest of partners, in 
personal estate, is considered as a j<»nt tenancy, and this 
extends to the original stock of the firm and also to all 
subsequently added, but part owners of a ship are tenants 
in coaiinon. 1 Maddock'sCh^ 93« Joint tenancy, though 
originally a fiivorite of the feudal system, in latter times 
has been considered as odious, on account of the right of 
survivorship. The ioconvenience of this incident, is, that 
persons unskilled in law may unwittingly take a jcunt 
estate, and not having divided it, on their death their chil- 
drei^ are deprived of the property ; a result whicb had ne- 
ver been oonteiaplated by the parent. 

|a the fif St periods of this Colony; the grants . of the 
Crown were issued to the settlers with little attention to 
legal fonH) and often the joining of many grantees in the 
same patent, without expressing that they shoirid bold as 
tenants in common^ left large townships and tracts of land 
subject to this inconvenient incident of Joint tenancy ; so 
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that, by strictly Applying the rules of lew interpretation, ma- 
ny families would have been most unjustly deprived of their 
estates. As it had never been contemplated by the govern- 
ment or the grantees, that survivorship v^as to arise under 
these grants, in the year 1791. the Pro v. act of 31. Geo. 
3. c« 10. 1 P. L. 287. was passed to give relief to those 
grantees from the effect of the doctrine of survivorship ; 
and since that time the grants of the Crown have been 
apecially worded, so as to give to every grantee a tenancy 
in severalty by a plan annexed to the patent, in which each 
man's lot is de»gnated, and metes and bounds, in conform- 
ity to the plan* stated in the body of the instrument. 
The act of 1758. 2a G. 2* c. 2. 1 P. L. 1. had by its 1st 
and 4lh clauses, confirmed possessions, notwithstaading de- 
fects of legd form in the instruments of conveyance ; pro-^ 
vided that they were registered deeds or wills, the effi^t 
of which will be more fuUy entered on in another part of 
this volume. The act of 1791, just mentioned purports 
to be in amendment of that act of 1756, and reciting in 
its preamble that '^ great inconveniences may happen to the 
^* inhabitants of this Province, from the manner ih which 
<' townships, and large tracts of land, have been granted ; 
«^ for remedy" thereof, enacts, in the 1st. clause " that all 
<* persons who now hold lands, tenements or hereditaments, 
<< in joint tenancy, and who have not nor shall, in their, or 
<' any of their life times, have parted or divided such joint in- 
<' terest ; that nevertheless, the undivided share or right of 
^' such joint tenant, or tenants whomaydie,diallnotbein- 
<< herited by the surviving joint tenant or tenants; but 
^' shall descend to the law&l heir or heirs of the decesaaed." 
Second clause, 2. *^And be it further enacted, that 
" when any persons, being either joint tenant, oil tenants 
" in common, in lands or tenements, have divided such 
" their interests in the same by survey and plans, such 
«< surveys and plans^ shall be henceforth deemed and taken 
^' to be, a l^al division of the same, so as to bind Uie own^ 
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** ers thereof, equally as if the same had been made by 
** deed, or writ of partition." The 3rd clause imposes 
a fine, imprisonment, or tohipping at the discretion of the 
court, on persons *^ wilfully or maliciously" removing or 
destroying bounds or landmarks set up agreeably to such 
surveys and plans mentioned in the 2nd clause, and on the 
accessaries to such ofience, on conviction in any court 
of record in the province. The 4th clause, confirms the 
previous grants of the Crowa, wUch were defective in 
point of form« This clause has been already quoted at 
length in this volume, page 78. It has been thought that 
this act destroyed survivorship, as an incident to joint 
tenancy, in all the cases of joint balding that had arisen, 
or could arise in the province. The idea has l^d to a 
surmise, that by the destruction of an incident so inse- 
parable from this estate in the English law, joint te- 
nancy itself was aboliahed entirely. Thjs impression has 
been strengthened by several circumstances, viz. 

First. Although the preamble of the act is limited to 
the grants of the Crown, of townships and large tracts, 
before its date, 1791, yet the first clause relieves all joint 
tenants then existing, (if its wording is not restricted by 
the preamble,) from the inconvenience of survivorship. 

Secondly. Several Provincial statutes (of which in 
their proper place,) have established and regulated the 
partition of real estates. Of this the earliest, is the act 
of 1767. 7 and 8 Geo. 3. e. 2. 1 P. L. 130. which act 
was in its terms confined to partition of townships. Now 
the act of 17§7. 37 Geo. 3. c. 4. 1 P. L. 387. reciting 
that doubts had arisen, whether the act of 1767 extended 
to enable coparceners, joint tenants, and tenants in cono- 
mon, who did not come under the description of pr(^ri- 
etors of townships to make partition of thdr lands, enact- 
ed that the act of 1767, and ail acts theretofore '^made in 
>' amendment thereof, shall be construed to extend to all 
^ persons, who do, or shall hold lands in coparcenary, joint 
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'* tenancy, and tenancy in conunon." This act of 1797, 
has been supposed to apply as well to extend the act of 
1791, as the act it names. 

Thirdly. The index of the Province laws, yoI. 1st, 
compiled by the late Attorney General Mr. Uniacke, 
speaks of survivorship being destroyed in general terms, 
not noticing the restrictive words of the act of 1791 « 
See Index tit. 99, No. 28, and small Index annexed to it. 

Fourthly, ^he Provl. statute of distributions, act of 
1758. 32 G. 2. c. 11. sec. 18. 1 P. L. 13. before 
noticed (under the title of estates foi; life — curtesy,) di- 
rects ^* that all such estate, real or personal, as is not com- 
^' prised in any last will and testament, or is not plainly 
*^ devised or given by the same, shall be distributed in the 
<< same manner as intestate estates are directed to be dit* 
^^ tributedby this act." This, it has been suggested, may 
be construed to take away survivorship generally, for the 
same reasons that it may be supposed to prevent the hus- 
band's curtesy in lands. Such, however, does not appear 
to have been the view taken by the legislature, when 
passing the act of 1791, for that seems to recognise Uie 
existence of survivorship as a general principle of the 
common law in force in the province, and to relieve the 
persons then holding grants in joint tenancy from its ope^ 
ration. I am strongly inclined to think, that joint tenancy 
is not abolished, nor its incident, survivorship, destroyed 
in ordinary cases, by the statutes of the province. 

The Act of 1791, seems only to have contemplated the 
mischief of giving to the previous grants of the Crown a 
literal construction, whereby the grantees would have been 
joint tenants and subject to the law of suvivorship, con- 
trary to the actual intention of the Government at the time 
of passing their patents, which may be gathered by read- 
ing the preamble of that act, ani| that of the act of 1767 
respecting partitiw, which last details the causes of 



152 fiooK It.— cHAf . vn 

adopting the form of those patents. I am thetefore led 
to believe that the act of 1791 , is limited in its operaticm 
to the interests taken by previous grants of undivided land* 
One of its clanses confirms partitions of suth lands, made 
by plan and stnrvey; the subsequent clauses confirm 
irregular patents, and the 1st clause of the act of which it 
professes lo be an amendment, confimn informal deeds 
and wiU8,^-4>eing a series of enactments to make valid 
the conveyances of the early settlement deficient in 
legal accuracy, tt cannot be an act in amendment of 
the law of 1767 for partition of townships, as it is nei- 
ther stated to be so, nor is it (that is the 1st clause of the 
act of 1791) ia effect connected with the acts to regulate 
partition, tt therefore, cannot come within the scope of 
the extending law of 1797, already described. Any ar- 
gument drawn firom the manner in which the Index of the 
late Attorney General abridges the substance of this act, 
must be inconclusive. The index gives an outline of each 
act, sufficient to draw attention to its contents ; but does 
not purport minutely or exactly to convey the legal ef-* 
feet of every clause, and in this instance, is not at all 
inconsistent with my view of the act in question, the only 
diflerence being, that it does not quote the words of 
restriction. Were it otherwise, the respect I entertain 
for the legal abilities, and great professional experi- 
ence of Mr. Uniacke, Srota whom I had the advantage 
of deriving the rudiments of my legal studies, would lead 
me to hesitate in coming to a conclusion ; but I feel satis- 
fied that the estpressions of his index are not to be con- 
sidered as conveying any opinion on this point. As to 
any argument drawn from the ProvinciarStatute of distri-- 
btttions, I think it caiinot be considered as valid. The 
act of 1791 is evidently passed passed upon the pre« 
sumption that no such construction could be entertained. 
The claim of survivorship is not like an estate of cur- 
tesy, a new kind of interest arieing on the death of the 
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wife, in whose right the husband before held the lands ; 
but merely an extension of the right of individual proper* 
ty, in one's own right; the possession not being enlarged 
or extended, but merely the interest enlarged by the death 
of the joint tenant. It may therefore, I think, be taken 
as general principle/ that except in the construction of 
grants of the crown land, anterior to 1791, the principles 
of joint tenancy, with all [its incidents, are part of the 
common law, as it is in forc^ in Nova-Scotia. 

How Joint Tenancy may he Severed* 

Joint tenancy may be reduced into separate 6stat6it, 
by agreenient of the parties to divide their lands and hold 
them in severalty, by which the conununity of interest and 
consequent survivorship are destroyed. But this agr^<* 
ment and partition must at common law be by deed* Co. 
Lit. 178. a. 198. b. In joint tenancy of an estate for 
years, partition by consent might at common law be made 
verbally ; but the Provincial statute of frauds act (of 1758* 

32 G. 2. c. 18. 1 P. L. 25.) annuls all leases, for above 
three years, by verbal contract, as we have seen before, 
and also, in the 3rd clause annuls any (issignment^ grant or 
surrender of any freehold or term of years j unless it be made 
by deed or toriting signed by the party or his agent authorit-' 
ed by vniting also, or by act or operation of law. It may 
therefore be considered as requisite that partition by coH* 
sent should be executed by deed, if of freehold interests, 
and by writing signed at least, if of a term of years; Ono 
joint tenant could not at common law compel the otheni 
to divide, to which all must consent $ but the acts of the 
Province, which, in this respect follow the English act of 

33 Hen. 8. c. 32 give to each the right to compel a divi- 
sion by writ. Joint tenancy may be destroyed, hy du&oj/^ 
inff its unity of Oik. If <Mae joint tenant cmiveys his e^ 
{ate to the third person, the tenancy is severed, and th# 
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purchaser holds as tenant in common with the other joint 
tenant, the community of title being thus ended. But a 
devise of a joint tenant's interest by will, will be nugatory 
as the will does not take effect until after the death of the 
testator, and the survivorship vests instantly at the death : 
and thus defeats the intention of the will. Neither will a 
partition made after executing a will make it good unless 
the wilt be republished. 2 B. C. 185. G. and Christian's 
notes. It may be destroyed by destroying uruty of inter^ 
ett. Therefore, if there be two joint tenants for life, and 
'one of them buy or inherit the reversion in fee, they ceasQ 
'to be joint tenants. And generally when the community 
*of interest or of possession is destroyed by any means, the 
oint tenancy and right of survivorship will be defeated. 

-Coparcenary Tcsembles joint tenancy in many respects, 
Ibeing the interest which female heirs, or heirs in gavel- 
Jdnd take in the inheritance by descent. This estate in 
the exact sense annexed to the term in the English law^ 
does not exist here ; but it much resembles the interest 
of the heirs, under the provincial statute of distributions, 
before division of real estate. Coparceners may sue and 
1»e sued jointly, and the entry of one is in some cases con- 
sidered as the entry of all. They cannot sue each other 
for trespass, nor waste. They always claim by descent, 
and their interests may vest at different periods. They 
have a unity of interest, but only in moieties or shares, and 
they have no right of survivoibhip. If one alien to a stran- 
ger, the interest becomes a tenancy in conunon. 2 B. C. 
188. 189. ^ 

TendnU in Common. 

' Those who hold undivided property by different titles, 
are tenants in common. To constitute this estate a com* 
munity of possession only, is requisite, there being no ne- 
Mssity of any unity of title, of interest, or of time. One 
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may be tenant for life, and the other in tail, or in fee sim- 
ple. One may hold by a purchase from Ar the other by in« 
heritance from B. The estate of one may have vested, 
yesterday, that of the other 60 years before. Tenancy ia 
eommon arises upon the severance of joint tenancy, when 
the possession remains undivided, as where one joint ten- 
ant alienes his share, the purchaser holds as tenant in com- 
mon, with the other joint tenant, until partition takes place, 
which destroys the unity of possession. 2 B. C. 192. Ten- 
ancy in common may be created by deed. If lands be 
transferred to several persons in one conveyance, if they are 
not allotted in severalty, to each one his portion, nor so. 
granted as to make them joint tenants, they must be con-^ 
siderecl tenants in common. 2 B. C. 193. Land given 
to two persons, to hold the half to one, and the half to 
the other, will be construed to be a tenancy in common. 
lb. So if a man by deed grants to another the half of his 
land, the grantee will be a tenant in common with him. 
When it is intended in a deed, to create a tenancy in com- 
mon, it is safest expre'ssly to state that the grantees are 
" to hold as tenants in common, and not as joint tenants.*' 
Wills admit of more favorable latitude of construction ; 
and sometimes are held to create a tenancy in com- 
mon, if such is the apparent intention, by words that in a 
deed would leave the estate in joint tenancy. 

Every tenant in common has a right to compel partition 
of the undivided estate, by the Provincial Statutes. Tenants 
in common are liable under the statute of Westm. 2. c. 
22, to an action of waste at each other's suit, and the sta- 
tute of 4 Ann. c. 16. before mentioned, obliges them (w 
well as joint tenants) to account to each other, for the pro- 
fits of the estate ; but the remedy by bill in Chancery 
supersedes the use of this claim of account at common 
law. Estates in conimon may be dissolved, 1. by re- 
uniting the several titles and interests in any one of the 
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tenasite in common. 2. By Partition which divides the 
poisesiiion and make each tenant in severalty of his por- 
tion. 

The possession of an undivided estate by one joint ten- 
ant, or tenant in common, is in contemplation of law, the 
possession of the others, and is never considered an ad- 
Terse holding unless one actually oust the others. It has 
l>een held, that 36 years sole and uninterrupted possession 
hf one^ without claim or demand on the part of the other, 
or any account rendered to him of the profits, amounted 
to an actual ouster, Cowp. 217. So on demand made by 
n co-tenant of payment of his share of profits and a re- 
fpaul to pay, together with a denial of the claimant's title, 
and a continuance of sole possession afterwards, this has 
lieen held to be an actud ouster. 1 1 East. 49. and so is 
Itmiing the co-tenant out of possession, or entry under 
a claim of the whole- interest. Vin. Abr« 14. 512. But 
mere receipt of the profits by one for 26 years, was held 
|iot to be conclusive as to adverse possession. 5 Burr. 
S604. In case of an actual owter one joint tenant, or ten- 
ant in common, may maintain an action of ejectment 
lygpainst the others, for his share. Adams on Eject- 
jnent 81. The entry of one co-tenant will avoid a fine 
for his companions as well as himself, lb, The ser- 
^ce of a notice to quit, upon one joint tenant, addressed to 
all is valid. 16. 116. But not on the wife of one. R. 
209. In ejectment joint tenants may make ' joint de- 
i|iises, but tenants in common cannot. R. 183. A ten* 
ant in common who has recovered in ejectment, may main- 
tain an action for the me^ne profits against his companion. 
^. 330. The method of obtaining partition by legal pro- 
e^^dingi will be describe^} in the third volume. 
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OF USES, TRUSTS, AJ^D POWERS. 

The doctrine of yses and truster and ilrat of powers, ferm 
in connection a most abstruse branch of English law. The 
comparative simplicity of our conveyances and the rare*^ 
pess of marriage settlements in this Province, Itosen very 
much the practical utility of this study to a colonial law«- 
yer. I will not undertake to enter largely into the eiu* 
cidation of it, but give a brief sketch of its chief charac- 
teristics, referring the student who has occasion to enter 
into a more particular enquiry, to Dr. and Stud* Dial. 2, c« 
3S, end 33, p, 199_to 212. S, B. C. 327 to 337. 3 Bytfau 
Pon. 499, (in notes) to 520. 1 Mad. Chan.* under head of 
Trusts, and to the edition of Gilbert on Uses published by 
Sir £d. Sugden. The early ciyil law of Rome was em* 
barrass^ by restraints upon alienation. In order to 
evade them, persons granted property to those who could 
legally take it, in trust for others who were to enjoy the pvo* 
fits. This ri^t to the incoine and bei^efit (^^ estate waa 
a rigbi of imperfect obligation, aqd it was left to honor and 
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conscience to enforce it. But Augustus appointed and 
authorized a particular judge to enforce the performance 
of trusts oxfidei commissa as they were called, and this offi- 
cer was called the prator Jidei commissarius, or judge of 
trusts. This ordinance changed the right, not binding be- 
fore except on the trustee's conscience, into an available 
claim, which could be demanded in the court of the praetor, 
f. c. The same kind of obstacles occurring in the early law 
of England, to the transfer of real estates, the principle of 
the Roman law as established by Augustus, was adopted 
by the ecclesiastics, who had a particular interest in evad- 
ing the statutes of mortmain, which were calculated to re- 
strict gifts of land to the church, within narrow bounds. 
The chancellors being clergymen, considered it their duty, 
to enforce the equitable rights of parties, against the no- 
minal owners or trustees, and assumed the jurisdicftion of 
ihe praetor f f. c. see Inst. 2. tit. 23, Dr. & St. 200. This 
conveyance to uses as it was called, was found convenient, 
as it enabled a person to evade the restraints then in force 
against alienation by devise. The interest created was 
free from the feudal burthens, particularly that of escheat, 
it was not liable to dower or curtesy, nor could it be taken 
under legal process for the debts of the person entitled 
to the benefit, who was called the cestui que use. These 
were some of the advantages which attended uses in the 
ancient law, — they were accompanied by certain disadvan- 
tages. If feoffee to uses died without heirs, or committed 
an act implying forfeiture of his estate, or married — the 
lord, the husband, or wife, became entitled in these cases 
to the forfeiture, the curtesy, or dower, respectively, with- 
out being liable to perform the use ; and purchasers for 
valuable consideration, without notice of the use, held the 
land free from it. It was also held that incorporeal here- 
ditaments could not be granted to an use, their use and 
possession being naturally inseparable, — that where a 
feoffment was made without consideration, the use remain- 
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ed in the feofibr. Uses were defeicendible in the same way 
as iaheritances in land in possession, in conformity with 
the maxim that ' equity follows laii^^ which means that it 
deviates no farther from the rules of the law than is actu- 
^ly required to carry into effect the principles of justice^ 
it undertakes to support. Uses might also be assign- 
ed or devised, at common law, without any livery of 
seizin, or act of public notoriety, but the concurrence of 
the feoffee, or legal tenant of the fee, was necessary to the 
regular alienation of the u^e. As uses were not subjeel 
to dower or curtesy, it became usual to settle some estate 
t9 the use of husband and wife ; they became joint tenants 
for life, by this method, the survivor enjoying the property, 
aod from this originated what are called jointures of mar- 
tied women. The statute law gradually altered the nature 
of uses, I'endering them by degrees subject to most of the 
I^ral incidents of other estates. 2 B. C. 3^31. At length 
by the statute ofusas. 27. H. 8. c. 10 — it was enacted, that 
the person entitled to the use, should be seized and pos« 
sessed of the. land itself, in the same estate as he had at 
common law in the use. The effect of this act was to 
give the legal estate to the cestui que use^ who before had 
only an estate in equity, and could not pursue his right to 
it in the courts of law, but in a court of equity only,, be- 
fore this act passed ; thus the estate of the feoffee was 
annihilated, and became nothing more than a mere form. 
—The statute vesting the l^gal ipossession, as well as the 
beneficiary ownership, in the person to lohose tue the con- 
veyance appeared to have been made^ . The land was no 
longer liable to forfeiture, or. escheat, as the property of 
the feoffee, nor to dower or curtesy, in favor of the feof- 
fee's wife or husband. On the other hand it became 
subjected to all the usual incidents of other real estate of 
testui que use himself. But although it was subject gene- 
rally to these incidents, as to dower, curtesy, escheat, dtc. 
yet the rales of the law were relaxed in some initances, in 
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fixvor of uses, so as to adimt of the same faeilities in arf alig« 
ing estates ivhich theV fiimished before the statute of uses. 
It was accordingly established, that a use could be limited 
to cORHnence infuktro, although the interest in it should be 
in fee or of a freehold character, the use unapiwdpriated 
rraiaimng in the interim in the grantor, and the seiasin of the 
feoffee supporting the future use : — asiflands are conveyed 
to the use of A. and B. after their intermarriage, or to the 
use of A. and his heirs, till B. should pay him a sum of 
money, and then to the use of B. and his heirs,— estates so 
Kmited in a will are termed executory devises. Contingent 
or iffingifig tiset resemble executory devises, but requite 
the estate of the feoffee to be preserved until the contin- 
gency happens, its previous forfeiture or alienadon pre* 
venting the use from being executed by this statute, and 
the interest of the catui que use from vesting. (A fee can 
also be limited to take effect after a fee, in a use*) Contin-* 
gent uses resemble contingent remainders, in requiring 
a preceding estate to support them, and in taking effect 
on the determination of the preceding estate. 

Fuiure tMi may be divided into, 1. Shifting uses, 3« 
Springing uses, 3. Contingent uses. 

1. Shifiing uses are such as take effect in derogation of 
some other estate, and are either limited expressly by the 
deed, or authority is thereby given to some person to 
create them« A common mstance is the usual method 
in marriage settlements, where the first use is given to the 
owner in foe until marriage, and after marriage to other 
(shifiing or secondary) uses. So if an estate be limited to 
A. and his heirs, with a |w*owo, that if fi. pay to A. 100 
dollars by a given time, the use to A. shall cease, and the 
estate go to B. in fee ; fl^e esta^ is vested in A. subject 
to a shifting or secondary use in fee in B. So if the poro- 
vise be that C. may revoke the use to A. and limit it to B. 
then A. i« seized in fee with a powef in C. of revocation 
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ilhd lihiitaiioii of a new use. These lises must not lead t6 
a perpetuity or they will be void. 5 Bro. P. C. 592. But 
a shifting use may be created after an estate tail, to take 
effect at ever so remote ^period; because the tenant in tail 
for the time being, may by recovery defeat the shifting use. 
2. Springing uses, are limited to arise on a future 
event, where no preceding estate or use is limited, and do 
not take effect in derogation of any preceding interest^ 
other than that which results to the grantor -and remaing 
in him during the interim. 3. Contingent uses. These 
are limited to take effect as remainders, for instance, an 
use to the first unborn son of A. after a previous limi- 
tation to him for life is a contingent use. So if land be 
granted to A. in fee, to the use of B. on his return 
from London, it is a future contingent use, on account 
of its uncertainty in taking effect. Whenever a limita- 
tion of an use can be construed to be a contingent use 
in the nature of a remainder, no different construction will 
be suffered by which it might be considered a springing 
use 1 Mod. 226. 7. 2 Mod. 207 Dougl. 768. In the 
interpretation of the statute of use^, it was held that 
an use could not be limited on an use. Accordin'gly 
the conunon law courts decided, that if land were given 
by feoffment to Ai and his heirs, to the use of B. and his 
heirs, in trust for C. and his heirs ; the statute only exe- 
cuted the first usej viz. to B. and his heirs, and that the 
subsequent limitation of trust to C. and his heirs was a 
nullity. So where land was granted by bargain and sale 
for money (whereby an implied use was derived to the bar- 
gainee) the limitation of a further use to another person, 
was repugnant and void. — Again as the statute of uses rOi- 
ferred only to persons seized to the use of others, they held 
it not to apply to estates for term of years, or chattel in^ 
terests. Shifting uses are held to be executed hy the statute, 
and not considered in the light of an use upon an use, which 
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i» only esteemed a trast, and must be enforced in eqait j. 
Preatonon Abstracts, v. 1. 307. to 310. 

Of Trusts. 

^ese decisions not affecting the equitable rights of the 
|>arties, the courts of equity have ever since supported 
taises thus limited, under the name of trusts and they now 
form a roost important part of equity jurisdiction. Trust 
testates are subject to the same riiles of descent as other 
Veal estate. They are capable of being limited in the 
isame manner as other property. By a singular anomaly 
curtesy has been adopted in trust estates and dower ex- 
cluded. Executed trusts are subject to the same modes 
bf alienation and devise as if they were legal estates, and 
the cestui que ^nu^, that is, the beneficial owner may dispose 
bf them in any way without the intervention of the trustee 
whose interest is merely a form, except where some discre- 
tion or control is given him by express words in the deed 
or devise creating the trust. In the contemplation of a 
court of equity the cestui que trust is seized of the freehold, 
^he trust interest is in equity regarded as the land itself, 
and the declaration of trust as the disposition of the land, 
^e trust estate may be assigned or conveyed without the 
technical words necessary for the transfer of legal estates, 
if the intention be evident. No particular form of words 
is necessary to raise a trust. Ge^perally a trust means a 
tight in the cestui que trust to receive the profits and dis- 
pose of the property. But there are special trusts for par- 
ticular purposes, for instance, of the accumulation of the 
renlts, sale of the lands, &c.where the cestui que trust has no 
right to interfere, until the specific object is tLccom- 
plished. 

The provincial statute of frauds act of 1768, 32 G, 2, 
C. 18, Sec. 6, 7, 8, 9, 10. 1 P. L. 26. requires sec. 6. all 
declarations or creations of trust to be proved by some 
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writing signed by the party legally enabled to declare the^ 
trust or by his last will in writing, otherwise they are Toid* 

7. The act provides that where by implication or constnic* 
tion of law a trust is created, transferred or destroyed by 
the operation of a conveyance, this rule shall not apply* 

8. It also requires all conveyances of trust interests to be 
in writing, signed by the party making them, or by last 
will in writing. 9. Ihe act also authorises the levying of 
executions against cestui que trust upon the trust estate* 
10. And it makes the fee simple trust interest, assets by 
descent in the hands of the heir who is chargeable witk 
the obligation of his ancestor, as if they had devolved on 
him by a legal and not an equitable title. His own sepa^ 
rate estate not to be affected by any such execution. A,. 
trust need not under this act be created by writing but it 
must be evidenced by writing. 3 Yes. 707. The clauses 
of our act above mentioned are transcribed with no mate^ 
rial alteration from the English stat. of Frauds. 29 Car. 
2. c. 3. Sections 7 to II inclusive. The English law con* 
nected with the statute of uses and that of frauds may be 
considered as adopted generally in this province by the act. 
of 1758. 

Resulting trusts or trusts^ by cperatian ofhm* 

1. Where an estate is purchased in the name of A. and 
the purchase money is actually paid at the time by B. theri 
it a resulting trust by implication of law in favour of B. 
2. Where a trust is declared only as to part and no* 
thing said as to the residue, the part undisposed of re* 
mains as a resulting trust in favor of the heir at law. h^ 
no other cases but these two, or such as are within their 
analogy can there be a resulting trust, except there be 
fraud. If a purchase be made by a trustee with trust 
monies a trust interest in the property so purchased will 
result in fietvor of the beneficial owner of the monies UQr 
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der the first rule. — Prec. in Chan. 84.Ambl. 41S. So if 
pifrt of the consideration be paid by B. in the case in 1st 
rule, there will be a resulting trust in his f^vor pro tanto. 
)8t Atk, 59. 2 Ves. and Beam. 338. 

InpUed trusts. There are very many cases in which a trust 
will be implied in equity. 1. Executors and administrators 
are considered as trustees in equity, and courts of equi- 
ty will enforce and assist the execution of their duties in 
tbo administration of the estate, according to law and equi- 
ty. See 1 Haddocks on Chancery 577. 2 Mad. on Chan. 
126* 2. All persons coming into possession of trust pro- 
perty with notice of the trust, are considered as trustees and 
bound with respect to that special property to the execu- 
tion of the trust 2 Mad. on Chan. 125. 16. Ves. 249. 1 
Sch. and Lef. 262. But disseisors, abators or intruders 
mot being in privity with the estate to which the use 
was annexed are not within this rule, ibidem. 3. 
Where a vendor conveys his estate to the vendee 
without receiving all or part of the consideration money, 
he hsf as against the vendee and his heirs, and all persons 
claiming under a voluntary conveyance and all purchasers 
for a valuable consideration, with notice, a lien on the es-> 
tate for the purchase money or so much thereof as is un- 
paid ; although a receipt may be endorsed on the deed, 
and the money stated in the deed to have been paid. 2 
Haddocks on Chan. 128 — ^9, and the purchaser is thus 
trustee for the vendor by implication. 4. • If the pur*- 
chaser of an estate prematurely pays the considera- 
tion money, before the estate is conveyed to him, the ven- 
dor will be a trustee for the vendee, and if he die, his (the 
vendee's) personal representatives will have the benefit of 
the lien. ib. 129. 15 Ves. 345. \ 

Merger of equitabk estate. It has been decided that 
when the legal and the trust estates meet in the same 
person the trust interest is merged in the legal estate, 
I>Qug. 741, 
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Of Powers, 



The powers by which previous uses and estates are al- 
tered, and shifting or secondary uses limited are always 
in effect, powers of revocation and new appointment. 
1. Where they are unconnected with any present in- 
terest in the land, and only enable the appointer or donee 
of the power to revoke^ and make a new appointment, 
they are called eoUaterdl powers. 2. When a power 
k granted in connection with a particular estate, cht re- 
served with it, and unless it be executed during the con- 
tinuance of that estate and by the holder of the es- 
tate it does not take effect, it is called an appendaiU 
jMHiier, as if an estate be limited to a man for life 
with power to make leases during his life estate. 3. 
Powen in gross^ are such as are vested in a person hav- 
ing, an estate in the land, but which he may execute not«> 
withstanding the determination of his* estate. A general 
power is one which may be exercised in favor g( any one 
the appointer chooses. Particular potoersy are only to be 
exercised in favor of specific objects. The creation of 
powers require no particular form of words in a deed 
or will. It is sufficient that the intention appear. A de- 
vise of land to executors to sell, passes the interest in it, 
but a direction that they shall sell, or that the lands shall 
be sold by them gives them only a power. Year book, 9 
Hen. 6.13. b. 24. b. Lit. Se^^ 169. Co. Lit, 113. a 181 b. 
Cro. Car. .382. 2 P. Wms. 308. 4 Kent, Com. 316. See 
Sugd. on Powers. 104. 106. 

ExectUion of powers, — Every one capable of disposing 
of an estate actually vested in himself may ex^cise a 
power. An infant also, may exercute a power which is 
eollaieral only. A feme covert may execute any kind of 
power and it may be given to her while she is married or 
before, but if it be coupled with and appendant to an in^ 
tercst> she cannot it seems, unless th^ power is expressied 
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to be independant of coYerture. The concurrence of her 
husband is not necessary in the execution of it, unless di- 
rected by the tenns of the instrument creating the power., 
See Prest. Watk. Conv. 2K. At common law if there 
were several executors authorised to sell and one died, the 
power did not subsist in the survivors, the stat. 21 Hen« 
8, c. 4. authorised the executors who accepted the office, 
to sell without the rest. This statute has been re-enact- 
ed in many parts of the United States, but not here. 
It is precedent in every deed of appointment under a 
power. 1. To express that it is made in the exercise of 
the power ; and 2. of every other authority enabling the 
donee to appoint or convey ; 3. to shew distinctly in the 
body of the instrument that the formalities required in the 
exerciseof the power are complied with ; 4. to state in 
the attestation that the proper formalities have been at- 
tended to. See Sugden. Power's 2. Ed. 184. 3, Ed. 193. 
See post ' Excution of deeds, ^ 

Reserving potoers of revocation and new Kmitation in 
deed of appointment. Under a power of appointment, 
the donee may either appoint absolutely or in the 
deed of appointment may reservea power of revoca- 
tion and new appointment, although not expressly au- 
thorised to do so in the deed conferring the power, 
and this may be done over and over again. Cowp. 
651. Sugd. Powers, 3d ed. 311. 690. 3 Bythe. 
Conv. 513. note g. The donee may regulate the 
mode of revocation, but the new apointment must pursue 
the forms directed by the original power which the revo- 
cation revives. 2 Pres. Abs. 274. 277. When the power 
is executed by deed, unless a power of revocation be re- 
vocation be reserved in the deed of appointment, it can- 
not be revoked. 3 Meriv. 256, and this applies to personal, 
as well aa real estate. Sugd. Pow. 3d. ed. 334. but if exe- 
csiteti by a will no express power of revocation need be 
reserved, as a will is always revocable until the death of 
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the testfttot. 2 Bytb. Con. 513, in notes. Altbongh the 
original settlement reserves only a power of retocationi 
yet a power of new appointment will be inferred, but this 
does not apply to a deed executing a power which nmst be 
strictly construed. Therefore if the appointor in making 
the deed of appointment reserve to himself a power of re-* 
vocation, this will not authorise him to make a new limi-* 
tation of uses, unlera he has also expressly reserved such 
an authority* ibid. 514. 

Powers to be strkdy pursued. *^ When the mode 
in which a power is to be executed, " is not defin* 
ed, it may be executed by deed, or will, or " simply 
by writing." 4 Kent. Com. 334. The form and man* 
ner prescribed must be strictly pursued, even in mat- 
ters apparently unessential as directed in the deed origi- 
nating the power. Sugd. Pow. 205. 229. 252. Therefore 
a power to appoint by deed, is not well executed by a will, 
and tide tersa. This is founded on a general rule of law, 
which requires all delegated authorities to be strictly pur^ 
sued,* aud is applicable also to common powers of attor* 
ney. From this principle it also follows, that a power 
cannot be exercised by anticipation, before the time when 
it was the intention of the grantor that it should be acted 
on. See Co. Li. 113. a. 13. East 118. 

Powers may be executed in separate acts.^-^i is also a rule 
that powers may be^artially executed and again further act- 
ed upon. The power given may be exercised at different pe- 
riods, over different parts of the property separately, or over 
the whole in a degree lesser than the full extent of the pow- 
er. A mortgage therefore is cimsidered only partial appoint- 



* Yet the rule that a delegated power cannot be delegat- 
ed again except under express power of substitntion which 
governs powers of attorney, appears to be relaxed io the 
case of powers of appointment of a general kind, and the 
appointment may be to such uses as another person may 
appoint* See Sugd. on t^owers 3d ed. 199. ' 
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ment to the extent of the sam charged, and if the powef 
goes further, it may be subsequently acted upon, to a fiir^ 
ther extent. I Vem. 84. 97. A (lower may be excKuiled 
without actually reciting it, if it appeals cbarly that it 
was intended by the donee to do so. 1 Alk. d§9. Claim 
cf Creditars against appoifUments.-^If a person has a general 
power of appointment^ and actually makes an appointment 
by deed or will, the oourt of chancery will set aside the 
rights of the appointee in favor of his creditors consider- 
ing his interest under such a power as part of his assets, 
and the court will aid the defective execution of the ap- 
pointment for this purpose, but if he has made no appoint-^ 
ment equtiy will not interfere. See 2 Yes. 640, 2 Vem. 
466, 3 Atk. 269, 7 Ves. 606, 12 Ves. 206. 

Exdusiffe Appointments. — In somecaseiB power is given to 
appoint an estate among a number of persons, in such pro-* 
portions as the appointer thinks fit. Power again may be gi- 
ven to appoint the estate to such of a number as the appoin-- 
ter may select. Where there is any ambiguity the courts 
appear to favor that construction which will give aU a share, 
in the appointment. Thus *' to all and every the child and 
** children." 1 Bro. C. C. 450. " unto aiid among" the 
children of different persons, 2 Ves. Jun. 334. 533. ^' unto 
^< and among such children begotten between us and in 
'^ such proportion" ' as the wife should appoint. 2 Yes. 
Sen. 640. and " amongst the children as the donee shall 
^^ think proper," and in an early case upon a gift to the 
wife ^' upon trust and confidence that she would not dis- 
'^ pose thereof, but for the benefit of her children." 1 Vem« 
66* — ^have been, in each of the cases referred to, constru- 
ed not to leave room for the exclusion of any one of the 
children from the benefit of the appointment. 

JUusory Appointments. Although at law any share, how- 
ever minute would be sufiicient to satisfy the power. 1 
Dumf. and East. 438. n.5 Yes. 861. yet equity requires 
that the spirit, and not the letter only of the authority 
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should be followed, and appointments, have beea annulled 
in chancery when clearly illusory in their nature. A 
proportion of only 1-16 of the whole fund to one of four chiP 
dren, was not considered illusory, 2 Ves. Junf.356. In ano- 
ther case, (5 Ves. 849.) there were three entitled to a share 
each, and the appointer gave tp one 1-38 of the whole Sdtidf 
to another 1-190, and to the third the whole residue. The 
share of 1-190 was decided to be an iflusory appointment by 
Lord Alvanley V 12 Ved. 125.- In another case, (9 Ves. 382) 
above there were nine persons to share, and to several not 
1-122 of the whole fund ^as allotted. This was not held to 
be illusory. (See also, 10 Ves. 31, 12 Ves. 123, 126, 16 Ves-- 
16, 1 Ves. & Bea. 79, 96, 97, 9 Ves, 398.) The doctrine 
of illusory appointments extends to personal as well as to 
real estate. (I Bro. C. C. 441. 5 Ves. 861. 1 Ves. and 
Bea. 99.) The objection, that an appointment is illusory, 
may be met by the appointer'« providing in some other way 
for the object of the appointment ; the principle of colla- 
tion of goods, or advancement being applied. (2 Ves. Jun. 
349. 5 Ves. 368. 12 Ves. 124. 4 Ves. 785. 2 Scho. and 
Lefr. 152. 16 Ves. 26. iVes. and Bea'. 96. 5 Ves. 861.) 
Appointment to grand children is not supported by pow* 
ers to appoint in favor of children. (1 Bro. C. C. 461. 2 
Ves. Sen. 640. 1 East. 442. 7 Ves. 382. S. C.) A power 
to appoint to * relationSf^ will embrace all who are capable 
of taking within the statute of distributions. Sugd. onPow* 
514. 616. 

Kitinguishment of powers. 

A total alienation of the estate, will put an end to a 
power appendant or a power in gross ; as where a tenant 
for life, has power to grant leases in possession, if he con- 
vey his life estate, the power of leasing is extinguished, 
and if he mortgage it^ it has the same effect. Doug. 292. 
4 Kent. Com. 341 . So if the donee of a power appends 
ant make a lease, he cannot exercise the power in dero- 

VOL. 11. ^^ 
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gationofbifl letse. 4 Kent. 340. Doug. 477. Powers 
may be released to one having a fi^ehold estate in the 
Iand» and generally they may be extinguished by recove- 
ry fine or fisoffinent. 4 Kent. 342. 

'The aafajeet of uses, trusts, and powers, may be studied 
\o advantage, with the aid of Sugden on Powers, a work 
"of gieat celebrity. I have availed myself much of the 
learning on this topic, in 4th Kent. Com. and in the notes 
to 1st and 2d, Bythewood. If there be a want of follness 
in this chapter, my excuse must be that in this province 
we have had very little inducement to enter minutely into 
4he subject, as conveyances in the complicated form of 
English settlements are most rarely known among us; and 
I thought it would not be judicious to enter too minutely 
on a part of the law, in little use here, and much bet- 
ter understood by English writers. — Mr. Kent may be 
most confidently referred to on this and every other branch 
of equity law that he touches, when we consider his high 
standing as a scientific lawyer, and his long experience 
in presiding over the Chancery Court of the State of New^ 
York. Many of the rules, and constructions of English 
law on this apd other branches of the law of property, 
are not affected by our local statutes, and have their 
source in the common law, and therefore upon general 
principles seem to form a part of our Provincial code ; still 
this difiiculty attends them, that they have not been legis- 
latively t)r judicially adopted here, and recognized as in 
force, or applicable to our own situation. This leaves a 
Certain degree of vagueness about our system, that can 
only be removed by a series of decisions and enactments, 
the result of time and deliberation. I have felt this as an in* 
<ionvenience, for instance, when describing the English 
doctrine of tacking mortgages, which has been rejected by 
judicial decisions in the United States, and has never c<me 
into question judicially here. 
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OF TITLE TO PROPERTY 13V GEIfERAL^ 

The title to all property real or personal may be divide 
ed into two classes 1. that which is derived by tntov 
tance and 2, that which originates by contract. 

I. Under the first head we may include 1. the succesr 
sion of children or kinsfolk to the lands and goods of their 
parents and relatives, which is the proper meaning of hn- 
heritance. — 2. The succession of an adopted heir or de- 
visee or legatee to any property. . The former inheritance 
being regulated in every respect by the statute law <^the 
province. The latter being created and restricted by the 

f will or testament of the deceased. 

II. Under theheadofcontract may be incladed, 1. all 
titles arising from contracts of sale, — of lease,— ^f mar- 
riage— of partnership, and the like — ^to reai or personal 

15 property, being all transfers of property by the>i|^t of the 

i^ parties for some equivalent in money ot other valoe.— *2« 

ii! All titles arisuig by gift or voluntary transfer, which differ 

^. from sales, as no equivalent is given to the person who 

|! * makes the gift- The title derired by the crown to pro- 
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perty when there are no heirs to the former owner, and to 
property for which no owner can be discovered, may be 
classed under titles by inheritance, the government b^*- 
ing in these instances the heir appointed by the law, and 
taking the property, incumbored by the same liabilities it 
would be subject to, in the hands of the heir by nature or 
ty willt The title given to property forfeited by any im- 
proper or criminal conduct of the owner, whether vested 
in government or elsewhere,may be considered as originat- 
ing in an implied contract, by which every man is bound 
in society to conduct himself according to its laws, and is 
therefore referable to the second head of title— or to the 
penal laws. The title gained by accession, prescription, 
&c. being incidental to the possession of property under 
some other title, does not form any distinct class. This 
classification having its original in the Roman law is neces- 
sary to a clear understanding of our provincial titles as 
they correspond in general rather with the civil than the 
feudal law. 

Of title to Reed Edate. 

A complete title to real estate exists where the right of 
property, the right of possession, and the * possession it- 
self, are united in the same person. 

Actual possession of itself confers no title, although if 
much time be suffered to elapse, without diligence on the 
part of the owner of land to turn out an intruder from his 
property, the length of possession will eventually confer a 
m title on the occupier, and destroy that of the former 
owner, being considered as presumptive evidence of a ti- 
tle. This principle is carried very far in our provincial 
enactments. Rights sufiered to lie' dormant, ought not to 
deprive innocent holders and purchasers of lands, of 
their investments and improvements. The provincial 
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statute of 1758, 82 G. 3, c. 24, 1 P. L. 34, prevents any 
juit at law (NT in chaneery for the recovery of real estate, 
where it has been held adversely for twenty years, with a 
saving for minors, married women, and persons out of the 
province, imprisoned, or deranged ; and ten years are al* 
lowed to such persons aftej the disability is removed 
to commence their suits. (See 3. vol. Limitation of 
suits.) 

Ajeiual possession is always considered to be prima fip- 
cie evidence of title, and the owner of l^ds when seeking 
to recover his occupation against a stranger in possession, 
is bound to prove a title in himself before be can succeed. 
At least he must give evidence that he, or those under whom 
he claims, were seized, that i^ possessed actually, ^as osten- 
sible owners of the freehold, within 20 years before (except 
where the. term is extended under the saving for minors, 
dz,c.)~<-On, this f)roof by the claimant the person in pos- 
session must make out a better title in himself or lose the 
suit. Now if a party without right, by error, fraud, or 
force, or by accideot, obtains the actual occupation of 
land,* the owner may it is true enter and put him out at any 
time, within 20 years after. The law however abhors vio* 
lence and the irrongful possessor may not yield peaceably. 
It would then be extremely hard an owner should be 
driven into pipof of bis title in the generality of cases of 
intrusion, as that would be both difficult in many cases, and 
in all ej^peQsive. for these reasons the Provl. statute of 
1756. 32. Q, 2. c. 3. 1 P. L. 6. gives a remedy in a sum- 
mary way against those who forcibly take possession of real 
property, and a}so against those who forcibly retain pos- 
session. The owner is precluded from this course, where 
the possession has been held for three years before the 
remedy is sought, and by act ii) amendment, act of 176 L 
1. 6. 3. c. 2. P. L. 66. there is a saving for minors, &c. 
giying them 5 years to sue in after disabilities reo^oved- 
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See 3d vol. This act precludes the necessity of going in-^ 
to proof of title, but if the time be suffered to elapse be- 
yond the three or five years mentioned, the owner must re- 
sort to his action of ejectment* 

The right of possession is naturally annexed to the right 
of property, but there are exceptions to this rule. 

1. Where a party not having the actual right of pro- 
perty in lands, has yet recovered a judgment in some ac- 
tion at law, in which the right to the possession was con- 
tested. In such cases the decision of the possessory ac- 
tion does not annihilate the right of property, but it fixes 
the present right of possession to belong to him in whose 
fiivor the action was decided. 2 B. C. 198. 2. If a ten- 
ant in tail alienates his lands to a stranger in fee and dies, 
so that the estate toil is discontinued, the right of posses- 
session is, by the English law, taken from the heir, who 
has merely the right of property. Sec. 2 B. C. 198. Co. 
Lit 327. a. 3. If the owner is disseised and neg- 
lects to bring his action for the possession, or to take 
any other steps to reinvest his estate, the right of pos- 
session is lost to him for the present by the effect of the 
acts which limit the time for bringing possessory actions. 
The English law gives a remedy, by writ of right, which 
is limited to GO years ; this writ can be there brought 
when the right to possession is separated fipom the right of 
property by lapse of time. But as our provincial act of 
limitations, forbids the bringing of any adions or suits at 
law, or in equity, for lands after 20 years, no writ of this 
kind it would appear, can after that time be brought, and 
as such a writ has never been in use in any case in this 
province, it may be considered a fiiir construction of the 
act that it takes away the writ of right entirely. If 
such be the intention of the act, it may also be perhaps 
inferred from it, that the right to bring the possessory vlc* 



tITLE TO PitOPERTt. 175 

tioD, of ejectment for example, was intended to be inse- 
parably annexed to the right of property during the 20 
years, without any exceptions, — ^but these are new and 
important questions, and belong more particularly to the 
subject of the 3rd vol. which will treat of courts of jus- 
tice, and actions. The law on this topic aa it exists in 
England, is very lucidy abridged in 2 B. C. c. 13 
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TITLE BY mUERlTAKCE. 

The English law in considering real estate, under the 
several modes by which it may be acquired, divides all 
titles into those derived by descent^ and those acquired by 
purchase. It calls by the name of descent the title ^^ where^ 
*^ by a man on the death of his ancestor acquires his es- 
" tate by right of representation, as his heir at law^,'' while 
the term purchase, is used in contradistinction to descent, 
and includes all other modes of acquiring real property, 
2. B. C. 201. and Christian's note. This classification is 
of importance in England, because property derived by 
purchase is governed by different rules of inheritance from 
that which comes by descent, but it is not so in this pro- 
vince* As real estate is inheritable here by the parent or 
ancestor from the child, it may be said to asceAd as well as 
descend to heirs, contrary to the principle of inheritance 
in England. The English law of descent is essentially dif-^ 
ferent from that of this Colony. Nova-Scotia, guided by 
the example of the older English Colonies in America, 
abandoned primogeniture and the feudal system of inheri- 
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tance* The efficacy of colonial laws of this kind, were, it 
appears, once contested, and they were decided to be valid^ 
upon an appeal from the then province of Massachusetts 
Bay, to bis majesty in council, in the cause of Phillips and 
Savage, in the year 1785. See C. J. Belcher's note 1 
P. L. 12. 

In the English law there are seven rules of descent, or 
canons of inheritance to real estate. 1* That estiates' 
sh^ll descend to the children, &c. but never ascend to the 
parents or ancestors. 2; That the male issue shall be pre- 
ferred to the female. 3. That where there are two or more 
males, as sons, uncles, &c. the eldest of them alone shall 
be heir, but if there be only females they shall equally in- 
herit. 4. That lineal descendants ad inJmUum shall re- 
present their ancestor. 5. That if lineal heirs fail, the 
collateral heirs of the blood of the first purchaser, or gain- 
er of the lands shall take. G. The collateral heir of the 
person last seized, must be his next collateral kinsman of 
the whole blood. 7. That in collateral inheritances, any 
kindred of the blood of the male ancestors, however remote, 
shall be preferred to those from the blood of the female 
ancestors, however near, except the lands in fact descend- 
ed to the deceased from a female. As none (except perhaps 
the 4th) of these rules are in force as to lands in Nova 
Scotia, refer to 2 B. C. c. 14. for fuller explanation. 

lAens on estates of deceased persons. 

On the death of any person possessed of property either 
real or personal, his debts of every description have, ac- 
cording to the province laws, the first claim, and take pre- 
cedency over the rights and interests of his family, or those 
to whom he has willed his property. The widow's dower 
is an exception, by which her interest in the real estate is 
secured, unless she has assigned it daring the marriage 
by ackn6wledgment before a magistrate ; and settlements 
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regularly made before the debts were incurred, may inter- 
fere with the claims of creditors. The rights of mort- 
gage creditors have a preference, because the legal es- 
tate is transferred to them by the nature of their securityy 
and 80 will judgments, and attachments, which have been 
so conducted as to form a lien on the property. In order 
to settlement of the estate, the moveable property is first 
to be applied to the payment of debts, and in case that is 
insufficient, the real estate or part of it, may be sold, mort- 
gaged, or let, to complete the payment of the debts ; but 
in case the deceased has made a will, the directions it con- 
tains may lawfully vary this arrangement, as far as to di- 
rect which part of the property shall be first sold. The 
"Statutes which direct the settlement of estates by the exe- 
cutors or administrators will be explained under another 
iitle. We may remark that the whole properly of a de- 
ceased person, whether it devolve upon his relatives un- 
der the provincial law— revert to the crown for want of 
beiffs, or is devised or willed to any person by the deceased 
— is in all those cases charged and incumbered with the 
payment of all his debts, and the satisfaction of all his co- 
venants and contracts, and is in a situation very like that 
of an estate which is mortgaged — ^the debts and contracts 
(mider our statute) being what the law calls a lien, or in* 
ctoitomce on all the lands and goods. 

Distribution of intestate estates among the heirs. 

The funei-al expenses, and the just expenses of every other 
kind, incurred in settling the estate, having been deduct- 
ed, ias well as the debts, from the estate of the deceased, the 
dower or third of the land (free of deducticHi or charge for 
debts or expences) is to be set apart to the widow, (if there 
is one,) and then the surplusage of all the estate, both real 
and personal, is, by provincial stat. 32, G. 2 c. 1 1 . 1 P. L. 
12, to be distributed by the judge of probate as follows : 



TITLE BT INHERITANCE. 179 

One third of the personal estate to the widow, in perpe^ 
tility, over and above her dower in the land. 

A double sbai;e of the residue to the eldest son then sur- 
viving, ^xcep^ wbere his eldest or elder brother deceasi^ 
h,9LS le(i(oJSspring, and a single share of the residue to.each 
other child, the representatives of deceased children tak- 
iqgthe shai^es thei^ fathers or mothers were entitled to.* 



• Prov. act of 1768, 32 G. 2, c, 11, sec. 13, '• And be it 

** further enacted, that when and so often as it shall bapr 
** pen, that any person dies intestate, upon application of 
*' the widow or next of kin to the intestate, within thirty 
*' days af^er the death of such intestate, the said judge of 
" probaU^ shall grant letters of administration to such widow 
" or next of kin ; and in case they neglect to, appjy within 
'* the. said thirty days, upon first citing such widow or next 
*> of kin, and their refusal to accept the same, such judge 
*' of probate shall grant administration to such person or 
« persons as be shall judge fit, and he shall thereupon take. 
** bond with sureties in manner as is directed by the sta« 
** tute of the twenty-second and twenty-third of Charles the. 
*' Second, chapter the tenth, entitled, an act for the better 
^' settling intestate estates ; and shall and may proceed to^ 
*^ call such administrators to account, for and touching the 
^^ goods of the intestate : and upon due hearing and con-. 
** sideration thereof, (d^bts, funeral, and just expences of 
^'ali sorts, being first allowed) the said judge shall, and 
** hereby is fully empowered, to order and make a just dis-- 
" tributionof the surplusage, or remaining goods and estate, 
*' as well real as personal, in manner following : thtU is to 
** say, one third part of the personal estate, to the wife of the 
^' intestate forever, besides her dower in the houses and 
lands during life, where such wife shall not be otherwise 
endowed before marriage ; and the said judge, having ap- 
*' pointed guardians in manner as hereafter may or shall 
'* be by law prescribed for all minors, shall then, out of 
'* all the residue of such relsl and personal estate, distribute 
*' two shares or a double portion to the eldest son then sur- 
^' viving, (where there is no issue of the first born, or of 
V any other elder son) and the remainder of such residue 
^* equally to and amongst his other children, and such as 
'' shall legally represent them ; Provided^ that children ad« 
*^ Fenced by settlement, or portions not equal to the others 
^* share, shall have so much of the surplusage, as shall make 
** the estate of all to equal> except the eldest son |hen sur-. 
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Collation of Goods. 

Children advanced in the life time of the intestate by 
settlement or portions, will not be entitled to a full share 
of the remaining estates, but the advance is to be consi- 
dered j7ro tantOf as part distribution made by the intestaite 
himself. This rule respecting advancement appears to 
have been derived originally from the coUatio bonorum of 
the Roman law. It was in some respects imitated in the 
old ^English law, by the customs of London and York, by 
the law called Hotch pot, and finally introduced to a ceii- 
taio extent as a general rule into the English statute of dis- 
tributions in the reign of Charles the Second, — by which 
personal property is divisible an^oqg all the children, 
and the widow of an intestate, and advances made to the 
children are to be deducted before they receive their 
shar<3. Sec. 2 B. C. 516, 5n. Toller on Executors and 
Administrators. 378. 394. 5. 6. Under the English sta- 
tute, money expended in the education or maintenance of 
^ child is not generally speaking considered advancement, 
nor are small presents. A provision by will, is also an 
exception ; if the estate be partly intestate such bequest 
wi)l not be considered as advancement. lb. 38Q. Our 
act of distributions following in most respects the statute 
of distributions in England, but extending its provisions to 
real estate, whicl\ is the chief difference, — ^has thence de^^ 



" viving, (whi3re there is no issue of the first born or of any 
'* other elder son) who sball have two shares, or a double 
** portion of the whole.'' 

Sec. 13, *' And be it further enacted, that such estate where-' 
** with suqh child or children, have been advanced in the life 
** time of the intestate, shall be accounted for upon the oath 
^* of such child or children, before such judge of probate 
** and wills, and for granting letters of adaiinistrfition, or 
** by other evidence to the satisfaction of the judge ; and in 
f- case of refusal to account upon oath, such child or children,. 
'* so refusing, shall be debarred of any share in the estate 
Hpf theiqtcstate," 1 P. L. 11 & 12. 



TITLi: BY INHERITANCE. I SI 

rived this^ principle of advancement or collation of goods. 
The reasoning on whith this rule is established seems to 
be, that with a view to a fair division of the estate, the por- 
tion advanced to any of the children is estimated and add- 
ed, in calculation, to the remaining estate of the intestate 
parent, as if it had been part of the property of the de- 
ceased, at the time of his death ; and the distribution is 
then made of the whole estate, including the advance as 
part of it — because it is presumed that the parent did not 
mean to give one child annindue advantage over the rest ; 
but that he intended to go on with the distribution to 
others, as occasion required, and as they became old 
enough to manage their several portions. Where, how- 
ever, his intention appears to have clearly been, that one 
child should have a larger share than the rest, as where 
the advancement to a child, has been beyond his distri- 
butaUe-share under the statute, or where the father by 
will, gives part of his property to a child, leaving inten- 
tionally the rest of his estate to the operation of the sta- 
tute, in either case the ordinary presumption will be over- 
ruled, by his manifest intention, as it is the rule of law, that 
an expressed intention shall prevail over any implied or 
inferred meaning. 

The right given to the eldest son surviving, to a double 
share of the inheritance, appears to have been established 
by some of the old New-England colonies, from whom our 
colonial code has adopted it. Its utility is much doubted 
among us, however plausible the reasons for it may seem. 
We find it becomes the source of much mischief in fami- 
lies. The eldest son often expresses a disposition to share 
equally with the rest, and afterwards draws back from hit 
first intention, and acts upon his legal rights* This cre«> 
ates irregularity in settling the estate, and dissatisfaction^ 
among brethren. It sometimes induces an eldest son to 
undue expense, after his father's death, and he thus acquires 
habits that affect his future prosperity. Upon the whole, 
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we would he better without this preferences and we have 
the ei^periepce and example pf the G^^eks and Romans, 
among whom this distinction did not at any time prevail, 
as well as the opinion of the older colonies of Great Bri- 
tain (now the United States,) in few of which there is any 
difference among the children, to fortify this view of the 
subject. The right of a double share of the inheritance 
given to the eldest son, is derived apparently from the 
Jewish law of inheritance, whicl\ resembl es in most res- 
pects the law of this province. (See Genesis, chap. 25^ 
r. 31 to 34. Numbers, chap. 27, v. 1 to 11. Deuterono- 
my, chap. 21, V. 15, 16, 17. Josephus's Antiquities of the 
Jews, book 4th, chap. 8, sec. 23. See also 2 Bl. Com. 
214, who quotes a work by the learned Selden on the in- 
heritances by the Jewish laiys, de suceesm Ebraearufli.) 

It may be a question of considerable moment whether 
the act of distribution gives the double share to the issue 
pf the first born, or other elder son, who dies before the 
death of his father. To read the words of I he act literally 
i|V0uld induce the conclusion that the double share was 
p^Iy to the eldest surviving son, where there were no chil- 
dren of a brother older than him, and in case there were 
such children, then each share to be equal ; but it may be 
thought that the legislature intended to form the lineal 
heirs at common law, apd that the representatives of the 
eldest branch would be entitled by implication to the 
Rouble share. However, if we refer to the Hebrew law, 
^here seems little reason to extend the double share, be- 
yond the precise instance expressed in the statute i. e. to 
fin eldest son surviving, and having no elder brother's 
children to take precedence q£ him in the family. See 
Toller 374. We have seen that when the child has re- 
ceived more than his share under this act, during the fa- 
ther's lifetime, he has no claim to any addition out of the 
remaining estate of his intestate parent; and by the 13th 
section of the act, if hp refuse to account upop his oivn 
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oath before the judge of probate, and disclo«e the amornii 
received by him, he is debarred from any share, it being 
reasonably presumed by the law, that his share must be less 
than the amount he has received before, on account of hid 
unwillingness to give a fair statement of it, — it being also 
the dictum of the civil law, that he who seeks a division 
and share of his father's property, should be willing to col- 
late and divide what he himself has received from his 
parent ; and another idea of the Roman lawyers is, thai 
equal and fair division has a strong tendency to support 
peace and amity among the members of a family. 

It has been thought that the wording of our act gave 
the eldest son not only a double share, but also that he 
was not to deduct advai^ces^ as the other children are; but 
the words at the end of the 12th clause of the 32 0. 2, c. 
11, ^' double portion of the whole^^ do not, I think, bear out 
this inference. The whok there meant, seems to be the 
whole estate, after the advanced portions are brought inf 
and added to its amount by the eoUatkbonorum ; and if so^ 
there are no other words in the act to exempt the eldest 
son from the rule of advancement. The words '' except 
the eldest son, &c." naturally refer to and limit the words 
immediately preceding, viz. '* shall make the estate of all 
to equal," and not to the word '' children" in the first part 
of the promso^ — ^I would therefore suggest the proviso ttf 
be understood, as if it were thus written — ^^ Provided that 
'' children advanced by settlement or portions not equal 
'^ to the others share, shall have so much of the surplusage 
" as shall make the estate of all the children to be equal, 
" except the estate of the eldest son then surviving, (where 
^' there is no issue of the first born, or of any other elder 
*^ son) who, induding any advancement he m>ay have received^ 
'^ shall have two shares, or a double portion of the whole.'' 

The words in italics are not in the act itself, but would 
give it a meaning consistent with the principle of both the 
English and Roman law of advancement. As to the rea- 
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son of the thing, it would seem more appropriate that the! 
deduction should be made from the double share, than 
from any of the single shares ; and the general spirit of the 
act following that of the civil law, is to equalize the inte- 
rests of the members of a family . Unless the excep- 
tion were express and distinct, so as to admit of no other 
air construction, we should be inclined to give the gene- 
ral principle of equalization its full efficacy. Under the 
English statute of distributions, the heir at law is not obli- 
ged to collate the lands he inherits, but if he has received 
money or other personal property, he must bring them in- 
to the mass before he can receive his distributable share 
of the personalty. On the subject of collation of goods, 
we refer the student to Domat's civil law, book 3, title 4, 
Dr. Strachan's translation, 2nd edition of 1737, vol. 1 p. 
663, 4, &c. where he will find a very clear and methodical 
account of both the Roman and French law on this head, 
which ours substantially follows ; and he will also, (mder 
title Hotchpot in the old English abridgments, find a si- 
milar regulation as to female coheirs in lands where they 
have received advancement. The original text of the ci- 
vil law on this subject will be found in the first volume of 
the Carpus Juris CivUisj Digests book 37, title 6. The 
editions of Domat, and the Corpus J. C. referred to, are 
are both in the library of the Bar Society at Hali&x, N. 
S. where the student will also find very many valuable 
authors of the civil law, original and translated. 
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Partition of lands among the heirs cf an intestate estate,* 

*rhe judge of probate is directed to appoint five freehold- 
ers, and tb swear them to make division of the lands and 
tenements of an intestate estate. The decision of a ma- 
jority of the five, (that is three) is to be valid. If, however, 
all the parties interested are of full age, and all unite iti 
niaking a division of the landed es tate by deed, signed and 
sl^aled by them all, and also, acknowledged by them all 
before the judge of probate, and entered on record iii the 
probate ofl&ce, such division is made valid. If it be made 
tb appear by evidence to the judge of probate, that the 
real estate of an intestate, would be materially injured and 

« Act of 1758. 32 G. 2. c. 11, sec. 14 and 15. 1 P. L. 12. Sec. 
14. *^ And it is hereby enacted^ That the divisioii of such 
** lands or tenement!, shall be made by five sufficient free- 
^' holdehs, upon oath, or a^iy thrf^e of them, to be for that 
** purpose appointed and sworn by the Judge. Provided 
" nevertheless^ that if all the parties interested in such lands 
'^ or tenements, being of lawful age, shall, by deed, agree 
to a division, such agreement being acknowledged before 
the Judge, by the paKies subscribing and sealing the deed, 
the said deed being entered on record in the Probate 
'* omce, shall be deemed a legal and valid partition and set- 
'* tiement of siich estate, as effectually to all intents as if 
^' the same had been divided and settled by writ of pal'tition, 
" and be received and allowed in evidence, on any trial 
'* against the parties So interested iii thC said land^ find tene- 
" ments." Sec. 15. ^* Pro:ndedneverthehsSyT\\eX where any 
'^ estate in houses and lands connot be divided among all 
** the children, without great prejudice to the whole, th^ said 
'* Judge may, on evidence of the same, order the whole unto 
^' the eldest son, or, updn his refusal, to ady othei^ of the sons 
*'*' successively ; he paying unto the other chililren of the 
* ^ deceased, their equal and proportionable parts or shares of 
'* the true value of such houses and lands, upon a just ap- 
** prniseraent thereof, to be made by three sufficient freehold- 
*' ors upon oath, to be appointed and sworn as aforesaid, or 
^' $; vinggood security to pay the same in some convenient' 
'* lime, as the said Judge shall limit, making reasonable al- 
*' liiuntice in the meantime, not exceeding six pounds by tho 
'* hundred in the year." 

VOL. II. 22 
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itft value much lessened, by its being divided among the 
children, be has authority to offer the whcTle of it to the 
eldest son, on condition of his paying the other children 
the value of their shares in it ; or giving security to do so 
in a convenient time, appointed by the judge. If the 
eldest son refuse to accept it, the judge may make the 
same offer successively, to any other of the sons. The 
value, in case any of the sons take it, is to be estimated 
by three freeholders sworn by the judge ; and if time be 
given on security for paying the others' shares, the judge 
tnay direct the son who takes the real estate, to pay the 
'children an allowance in the nature of interest, not to 
exceed six per cent, on the value. See title. Partition. 
3d volume. 

Of Posthumous Children. Posthumous children are 
liberally provided for by the provincial act in the note, 
being entitled to a full share of the parent's estate, even 
iVhere he has disposed of it by will, it being thrown open, 
and treated as an intestate estate, so far as the posthumous 
child is concerned.* 

Portions of minor children dying unmarried. Where a 
child dies under age, and also unmarried, the portion it 
was entitled to, of the parent's estate, is to be equally di* 
yided among the surviving brothers and sisters.f It has 

* Act of 1758. 32. G. 2. c. 26. Sec. 9. << And for as muck 
'* as it ojten happens^ that children are not horn till after the 
'* death of their fathers^ and also have no provision made for 
'* them in their wills, Be it therefore fur ther enacted^ by the 
'* authority aforesaid. That as often as auy child shall bap- 
*' pen to be born after the death of the father, without having 
" any provision made in his will, every such posthumous 
'* child shall have right, and interest, in the estate of his or 
*' her father, in hke manner as if he had died intestate, and 
*' the same shall accordingly be assigned and set oat as the 
*' law directs for the distribution of the estates of the intes- 
•* tates." 1 P. L. 39. 

t Act of 1758. 32, G. 2. c. 11. Sec, 15. 1 P. L. 12, •' And 
'^ if any of the children happen to die, before he or she come 
'* of age, or be married, the portion of such child deceased, 






SHARES OF CHILDREN. 1S7 

been decided by our Supreme Court, that the children of 
an intestate take a vested estate in their shares both of 
real and personal property, at the time of the parents de- 
cease ; of course they may transfer it and devise it ; and 

" shall be equally divided among the survivors. — And in case 
'* there be no children, or any legal representatives of them, 
" then one moiety of the personal estate shall be allotted to 
'* the wife of the intestate for ever, and one third of the real 
** estate for term of life. The residue both of the real and 
«< personal estate, equally to every of the next of kin of the 
** intestate in equal degree, and those who legally represent 
'* them. No representatives to be admitted among collate- 
'* rals after brother's and sister's children. And if there be 
no wife all shall be distributed among the children, and if 
no child, to the next of kin to the intestate in equal degree 
'* and their legal representatives as aforesaid, and in no 
^* OTHKR manner, whatsoever, — and every one to whom any 
'' share shall be allotted, shall give bond with sureties before 
^* the said Judge of Probate, if debts afterwards be made to 
*' appear, to refund and pay back to the administrator, his 
** or her rateable part thereof, and of the administrators 
*' charges. -' Sec. 16. " And it is hereby enacted. That the 
*' lands and tenements wherewith any widow shall be so en- 
M dowed as aforesaid, shall afler the decease of such widow, 
** be divided in like manner, as by this act is directed.'' See. 
17. '' Saving to any person aggrieved at any order, sentence, 
*' or decree, made for the settlement and distribution of any 
*' intestate estate, their right of appeal unto the Governoif 
'* and Council : Every person so appealing, giving security 
*^ to prosecute the appeal with effects. Provided that such 
*' appeal be made within thirty days after sentence by the 
'• Judge of Probate.*' Sec. 18. *' And be it further mactedi 
'* That all such estate, real or personal, as is not comprised 
** in any last will and testament, or is not plainly devised or 
** given by the same, shall be distributed in the same manner 
**' as intestate estates are directed to be distributed by this act.'* 
Act of 1829, 10 G. 4. c. 11. Sec. 2. " Andbe it further en- 
** acted. That if after the death of a father, any of his chil- 
*' dren shall die, intestate, without children, and in the life- 
' ' time of the mother of the intestate, every brother and sis- 
** ter of the intestate and the representatives of them, shall 
*^ have an equal share with the mother of the intestate in the 
^' distribution of the estate, real and personal, ofsuc)i intes- 
'^ tate, and the assets thereof remaining after the share of the 
" intestate's wife, if any shall have been set off to her, any 
'* thing in any act to the contrary notwithstanding.*' 
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it will go to their legal representatives, except in the case 
of a child unmarried dying a minor, where the act makes 
the foregoing provision. See case of Cochran and Coch-;- 
ran, reported in the appendi^t, and see Toller on Exors. 

38fi. 

Distribution where the intestate has left no descendants^ 
If there be no children or legal representatives of the chiU 
dren of an intestate, the wife is to have half of the person- 
al property in perpetuity, besides her dower, or third of the 
lands for life ; and where there is not a widow^ but chil- 
dren, the latter divide the whole estate. If there is a 
widow and no children, after giving the widow her dowfer, 
and half the personalty, the next of kin of the intestate in 
(equal degree» and those who represent them, take the 
residue in equal portions. If there be neither widow nor 
offspring, the whole estate goes to the next of kin. No 
representation is admissible by that act, beyond that of 
the children of the intestate's brothers and sisters. 

Every person who receives a share under this act is to 
give security that he will refund, if debts should after- 
wards appear against the estate of the intestate. The dowr 
er lands are to be divided in the same way as the rest of 
the estate ailer the widow's death. 

An appeal is given to the Governor and Council, 
who may revise the orders and decrees of judges 
of probates, at the instance of any party who thinks 
himself aggrieved. The party appealing must make 
his appeal within 30 days after sentence, and give 
security to prosecute it with effect. An exception is 
made to the general right of the next of kin, by which the 
mother of an intestate is not to take the whole estate, 
(where the father js deftd) ^s next of kin, but is only to 
share equally with the brothers and sisters, and their re- 
presentatives, — this is in conformity with the English act 
of 1 James 2. c. 17. S. 7. 
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Of Consanguinity and representation among kinsmen. 

* 

Consanguinity or kindred is the connection between 
persons descended from the same ancestor. This is di- 
vided into lineal and collateral consanguinity. Lineal 
consanguinity is that which subsists between any persons 
and their ancestors, or between ancestors and their de- 
scendants. Thus father and son are in the first degree of 
lineal consanguinity to each other, grandfather and grand- 
son in the second degree,— each generation being called 
a degree. Collateral consanguinity is that which subsists 
between other relations by blood, collateral relations 
descending from the same ancestor, but not from each 
other. ^ 

The mode of calculating consanguinity under the Eng- 
lish statute of distributions which regulates there the suc- 
cession to personal property is that of the civil law, and our 
statute which directs inheritances both in landed and per- 
scmal estate is interpreted by the same rule. We refer 
the enquirer who wishes to understand the differences be- 
tween this system and the rule of the canon law to Black- 
stone's Commentaries. The civil law computation is, as 
far as I can discover ; the only one at all in force for any 
purposes in this Province. The principle on which it is 
regulated, is as regards lineal consanguinity, to reckon 
each generation a degree, and in this respect the ci- 
vil, canon, "and common law agree. See Toller on 
Exor's. 87. 381 As to collateral kindred, the civil law 
rule is to count upwards from either of the parties 
related to the common stock or ancestor, and then down- 
wards again to the other party, reckoning one degree for 
each individual in ascending and descending both— or in 
other words to take the sum of the degrees, in both lines 
to the common ancestor. Thus a man is related to his 
cousin german in the fourth degree. We ascend first to 
his father^ which is one degree or step, — from him to the 
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grand-father, the common ancestor of both parties; which 
is the second degree, — then we descend to the uncle, 
which is the third degree, and from him to the cousin ger- 
man, which is the fourth step or degree. There is no dif- 
ference, under our statute, between relations of the whole 
or half blood, as respects inheritances between collateral 
kindred. Neither does it signify whether property was 
derived by the intestate from the father or mother, or front 
the families of either, or from his own industry. See. 2 
B. C. 516. Christian's note 23« 

Where there are children of the intestate^ we have seen 
that they take the estate after the creditors are satisfied, 
and the widow provided for legally ; and this rule is 
grounded on the principles of our nature, which induce 
man to honorable industry, to provide for the beings, of 
whose existence he is the secondary cause, and conforma- 
ble to the instinctive feelings of our nature. The law of 
primogeniture, is a rule of an origin entirely artificial, and 
a deviation from universal principles. It may possibly 
have been justified by the peculiar state of society in Eu- 
rope in the middle ages ; but in general, must be regard- 
ed as infringing the rules of natural equity, and retarding 
by its efiects, the progress of civilized society. Reason 
and instinct both concur in supporting the division of pro- 
perty among all the children, all having a just claim 
upon the aid of their parent. The civil law carried this 
view so far, that the parent could not by will, disinherit 
any one of his offspring, without assigning a just and ra-^ 
tional motive for so doing, and if be attempted to do so, the 
will was (in presumption of law,) regarded as the act of a 
man not perfectly sane. What shall we say then of a law, 
which would give to one child a large patrimony, and 
throw all his younger brothers and sisters destitute upon 
the world ! — Children or relatives entitled to inherit must 
be legitimate themselves, and must generally speaking, 
deserve their consanguinity through persona legitimate, 
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an illegithnBte person not being considered legally of 
kin to any one, but bis own legitimate offspring. If there 
be no children of the intestate or heirs of his children, (as 
grand-children or great grand-children) to take the estate, 
it then goes to the next of kin under the act. 

The fiuher and mother are, if living, the next of kin. 
and will take the whole estate both real and personal, to 
the exclusion of brothers and asters, or other collateral 
kindred of the intestates. * But if the mother only be 
living, she must share it by the act of 1829, with the bro- 
thers and sisters of the intestate, and those who represent 
deceased brothers and sisters ; and this is to prevent the 
mother from giving it all to a second husband. But if 
there be no brother or sister or child of any, the statute 
will not interfere, and the mother (being the only person 
of kin to the deceased in the first degree) will take the 
whole residue of the estate. The representation under 
this act is not to be carried beyond brother and sister's 
children. Toller, on Exors. 381. 2. 

Representation is admitted ad if^nitum in lineal con- 
sangmnity ; thus the son, grand son, and great grand-son, 
&c. represent their progenitor ; but the act excludes re- 
presentation among the collateral heirs, except in case of 
brothers and sisters of the intestate. The children of a 
deceased brother or sister have a right to the share 
with the surviving brothers and sisters, which their parent 
would have taken if living ; but the grand-child of a bro* 
ifaer or sister cannot claim this right of representation 
although (where there are none nearer of kin) the grand- 
nephews and nieces may take as the nearest. (See Toller 
onExonu 383. 4.) Where a number of relatives in equal 
degree, are entitled to take as next of kin, each takes an 

* No joint tenancy can arise between the parents, as to 
such an inheritance, because the terms of the act contemplate 
** equal division and distribution and allotment of shares to 
** ettry the next of kin in equal degree.^^ 
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equal share and they are then said to take per capita i. a 
by heads — ^making as many shares as there are individuals ; 
but where some take as children or as next of kin, and otherd 
as representing deceased children or kinsmen, they who 
take by representation, are said to take per stirpes^ that is 
by branches, the representatives, however numerous, of 
any one child or kinsman deceased, taking his share only^ 
which is subdivisible among themselves. 

Examples, Thus if A. have three sons, B. G. ahd D. and 
B, die leaving four children, and C. die leaving two. Qnh 
A's. dying intestate, one third shall be allotted to D. one 
third to B's. four children, and the remaining third to Cs. 
two children, — the grand-children not being counted with 
the surviving son ; but the number of surviving branches of 
the family being reckoned, and a share given to each. So 
if A. leave his next of kin, two brothers, B. and C. and 
three children of a deceased sister. B. and C. will each 
take a third, and the remaining third will belong to the 
sister's children. But if there be grand-children only, of 
the intestate, as for instance^ five children of his first son, 
and one child of his second : in that case each grand child 
takes an equal share, they being entitled to take per capitai 
as next of kin. So — ^if the only next of kin are nephews 
and nieces of the intestate, each one will have an equal 
share without reference to what their parents would have 
been entitled to. 

Exception. Under tlie construction of the English 
statute of distributions, though a grand-father and a bro- 
ther are in the same degree of kin, yet the brother takes 
all, to the exclusion of the grand-father. This is an ex- 
ception to the general rule, but grounded on the ancient 
common law. See ToHer on Exors. 384. Relations by mar- 
riage are plainly excluded from taking any part of an in- 
testate estate, as kinsmen, their connexion is called in the 
law affinity, to distinguish it from consanguinity or blood 
relationship. 
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' Of the domicile of an intestate* 

Tbe re^l estate is to be disti-iboted in evevy couotfy in 
conformity with the kws of inberitaace there ia force, bul^ 
the personal estate is subject, to distribution acoMdiog I0 
the laws of that country, where tbe domicile of tbe ii^tes^ 
tate was in his lifetime. 

Ecoamphs. — ^Ifan intestate was an inhabitant of tbii 
province, and at the time of his death had debts due to 
him or goods belcmging to him abroad, they must be di»- 
tributed according to the laws of this province^ and not 
according to those of the country wherein they are found : 
on the other hand if a foreigner (or a British subject of 
some other part of the empire) — die intestate leaving goods 
or debts due him in Nova-Scotia, they must be distribute* 
ed according to the laws of the country or province, where 
the deceased was domiciled at the time of his death, and 
not according to the rules of our law. 

Domicile is understood to mean a stationary and not an 
occasional residence, the fixed home and not the place of 
a temporary sojourning. The domicile of children is taken 
to be that of their parents. If a widow take up a new 
abode with her family in a settled and permanent manner, 
it will be considered her domicile and theirs also* — Toller 
on Exor's. 387. 

Of intestates who have no natural heirs. 

As our provincial law admits relations of the half blood 
^o share the. inheritance, as well as those of the whole 
blood, it can rarely happen that an individual dies leaving 
none capable of inheriting his property, except in the 
case of illegitimate persons who are not in the eye of law 
akin to any one but their own lawful offspring.^ In such ca« 
ses, however, as may arise where a person possessed of pro- 
perty dios without having made a will, and there are none 
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t^ho can show a connecticm with him by blood, the king 
is entitled to his whole estate. To the real estate his 
claim is gromided.on the law of escheat which will be 
hereafter more specially noticed, and to the'personal estatef 
he succeeds as the heir in the last resort to his subjects, 
the law considering the crown the common guaupdian 
and parent of society. This rule tends to preserve 
the rights of heirs who may by distance of abode or other 
causes, be prevented from making their claims known ear- 
ly, by placing their property in h$nds of the government 
where it will be secured for the benefit of dormant claims* 
See 2 B. c. 346 Toller on ezor's. 106. 386. 



CHAPTER X. 



k 



OF TITLE BY DEVISE. 

The title to landed estate, derived under a deviie in a 
will, bears a close analogy, in our provincial system, to a 
title by inheritance. The statute of distributions has been 
considered frequently in the light of a will, made by the 
legislature for a deceased person, who had not opportunity 
of disposing of his own property before his death. The 
Roman code called him who took the property, by the rules 
of inheritance in case of intestacy, the haerea natusy or heir 
by birth : — and the devisee who took the estate, under the 
testator the haerea foetus or haeres institutusj or heir appcHnt- 
ed. In both cases they stand alike in this respect under 
our provineial law ; that they must take the estate burthen*' 
ed with the payment of every class of deb^s, the ful* 
fihnent of all pecuniary contracts of the deceased, and 
with the expenses of administering and settling the estate. 
The power of willing real estate, was under much restrict 
tion in the early English law ; but the acts of 32, Hen. 8. 
p. 1. explained by 34 Hen. 8. c« 6. and amended by 29 
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Car. 2. c. 3. gave a general power of devising to the ten- 
ant in fee simple, establishing, by the last mentioned act, 
a more solemn form of will for lands ; but still restrictions 
were inserted to check the devise of lands, to corporations. 
In the English law a title to lands under a will is consi- 
dered rather in the light of a title by a conveyance, than 
the interest of an heir ; but under our acts the devise con- 
veys an estate subjected to every debt and contract of the 
deceased, and does not thereby confer any absolute inter- 
est in the land ; but only an uncertain possession until the 
affiiirs of the deceased are adjusted. We may therefore 
be justified in arranging this kind of title in conjunction 
with that of inheritance, which it resembles in so material a 
feature ; and besides, as the devisee is often one of the na- 
tural heirs of the testator, we may fairly adopt the civil 
law expression and call him the heir appointed, in contra- 
distinction from the natural heir, or heir by birth, especi- 
ally as no difference is made in our law as to the inheritable 
qualities of estates by descent or purchase : it being with 
a view to that rule that devised estates are spoken of in 
English law, as estates under a conveyance and by pur- 
chase. No restriction exists in our law on the alienation 
of fee simple property by will, except the necessity im- 
posed upon the testator of adhering to a certain solemn 
form of executing the instrument. 

The provincial actofl758. 32 G. 2c. 11. Sec. 1. IP.L.9. 
enacts, " That every person shaU have power to give and 
^^ devise by his or her last will and testament in writing, 
^* tod signed by the party so giving and devising, or by 
** soine other person in his presence, and by his express 
^' directions, and attested and subscribed in the presence 
^ of the devisor, by three or more credible witnesses, any 
<^ lands, tei^enientSj or heredittui^ents, whereof he or she 
^ shall, at the time of his or her so giving or devising the 
^* s«^e by such will? h^ lawfully seiised, either of a sole 
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*' estate in fee simple, or of any estate in coparcenary, or 
'* in common in fee simple, in possession, reversion, or re- 
^^ mainder, as much as in him ' of right is, to the said lands, 
** tenements, and hereditaments, or in like manner to de- 
" vise aAy rents or profits out of the same at his pleasure. 
<* Praoidedf that wills made of any lands, tenements or 
<< hereditaments, or any rents or profits out of the same, 
*^ by any woman covert, or person within the age 
<' of twenty-one years, idiot or of unsound mind, shall 
" not be good in law." Sec. 2. " And be it jurther 
*' enacted, That no devise in writing, of any lands, te- 
** nements, or hereditaments, shall be revocable, other- 
*^ wise than by some other will or codicil in writing, 
*' or other writing signed in the presence of three or more 
** witnesses, declaring the same, or by burning, cancel- 
^^ ling, tearing, or obliterating the same by the testator 
<^ himself, ^or in his presence, and by his directions and 
^^ consent." This act re-enacts in the foregoing terms the 
substance of the 5th and 6th clauses 6f the English statute 
of frauds, 29 Car. 2 c. 3. 

Capacity of disposing by devise. 

Although a married woman is disable by the act from 
making a will, yet by settlement made of her estate, before 
marriage, a power may be reserved to her of making an 
appointment in the nature of a will. 3 Bro. P. C. 308. Sk> 
if the husband contract before the marriage to consent to 
his wife's disposing of her property by will, her disposi- 
tion of the estate will be supported in a court of equity. 
1 Bro. C. C. 48G. Ambl. 565. and these rules apply to real 
as well as personal estate. A married woman by the Eng- 
lish law cannot dispose of her separate real estate, 
(where she has no power under settlement or contract of 
permission from the husband,) except by the operation of 
a fine or a recovery. But by the Provincial act of 1794. 
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S4 G. 3. c. 3, conveyances made by the husband and wife 
jointly, of the wife's real estate, are made valid, as much 
as if she were a single woman, provided she acknowledges 
before a Judge, that she voluntarily joined in making 
them. Under this act which we shall again revert to, in 
a subsequent chapter, the land of the wife may, after mar- 
riage, be easily conveyed in trust for the benefit of the 
wife's will, if the husband concur in the arrangement. 
Infants under 21 years of age, are, expressly excluded from 
making wills by the act, persons whose minds are effected by 
insanity, imbecility or exhaustion, or by intoxication, as well 
as idiots, are excluded by the words of the act, as they have 
been judiciously construed,^6 Rep. 23. 8. Ves. 65. 9Ves. 478. 
12 Yes. 445. Butalunatic in a lucid interval, having a calm 
and undisturbed state of mind, at the time, may make a 
valid will. . The rule of law in England is stated by Sir 
William Wynne, in Cartwright against Cartwright, 1 
Phillim. 90. to be " the rule of the civil law, as laid down 
** in the second book of the Institutes. Furiosi autem si 
" per id tempus fecerint testamentum quo Juror eorum inter- 
" missus est, jure testati esse mdenturJ^^ Witnesses sub- 
scribing a will, are not allowed to impeach the sanity of 
the testator. 2 Phillim. 499. If a person be induced by 
force or deception to make a disposition of his property 
by will, the will is void. Swinb. 475. Styles 427. 1 Ro- 
berts on Wills. 41. Joint tenants cannot devise their 
lands — nor can aliens. 

Persons convicted of treason under the English law, 
forfeit their lands and goods to the Crown, and therefore 
their heirs or devisees are excluded ; and such forfeiture 
may be attached to that and some other crimes by construc- 
tion of our statute. 32 Geo. 2. c. 13. P. L. 15. which 



* *^ Lunatics who make their wills during an intermission 
** of their lunacy, are considered as having made their wills 
'^ legally. 
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will be more closely considered in the general title of 
criminal law. Lands cannot be disposed of by a 
will made before they are purchased by, or come 
into the seisin of the testator, sinless he republish his 
will after he obtains the property : and this rule will 
apply, although he devises them and expresses his inten- 
tion of making the purchase* See 1 Roberts on Wills 43w 

Capacity of taking. No restrictions as to corporations 
or religious establishments exist here. Illegitimate chil- 
dren will not be entitled to take, under a will, by the term, 
'children,' except the will itself clearly shews who are 
meant, nor can they generally speaking, be devisees, ex- 
cept they have a name by repute under which to take, 
therefore children of this class cannot be provided 
for before their birth by means of a will. 1 P. Wms. 
529. 2 Meriv. 419. but legitimate children unborn may 
take by executory devise. 1 Roberts on Wills. 87. An 
alien may take land by devise, and hold it during his 
life if not disturbed by the Crown. 1 Roberts on Wills, 
82. 

Execution of a wiU of lands. A witness may be suffici- 
ent though he make his mark to a will, not being able to 
write his name. 8 Ves. Jun. 185- 504. It is not necessa- 
ry that the witnesses should actually see the testator make 
his signature, it is sufficient if he acknowledge it to them. 
2 Ves. 455. 1 Ves. Jun. 11. 8 Ves. Jun. 604. Such ac- 
knowledgement constitutes the publication of a will. The 
witnesses must subscribe the will in the presence of the 
testator ; but each may do it at a different time. Roberts 
on Wills. 1 vol. 106. Persons convicted of infamous 
crimes cannot be '^ credible^^ witnesses under the act. 
Willes. 666. Persons interested as legatees or devisees 
in a will, cannot be witnesses to prove its execution while 
their interest in supporting the will continues ; but it 
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would appear that if they release their interest (either gra* 
tuitously or for a certain sum,) being no longer interested^ 
they may be witnesses. A statute in England. 256eo.2c 6 
annuls all legacies to a subscribing witness, and thus pre- 
vents any question arising there, but it was a subject much 
disputed before ; and as we have no such act, may be dif- 
ficult to decida here. See 1 Roberts on Wills. 112 to 
118*. Generally persons interested in supporting a will 
cannot be accounted good witnesses, to make it valid, and 
there is a doubt whether the ceasing of this interest will 
render them good witnesses, to make the will valid. It is 
therefore, most prudent in executing a will, to have three 
witnesses respectable as to character, and not named 
either as executors or legatee^ in the will. The will 
should be executed in the presence and with the know- 
ledge of the testator. The Roman law Code. 6. 23. 
2 1 . required the attestation and other > forma of the 
publication, to be made by the testator, and. witnesses 
at one and the same time, in the same plaee, and in 
sight of each other, without breaking off until the whole 
form was finished. Our law which is founded on the Ro« 
man is not so very strict ; but yet the Rpman law allowed 
in formal wills to stand good in many cases, where the 

* The British statute of 25 G. 2. c. 6. passed iu the year 
1752, by its 10th clause extends all its clauses to such 
of the colonies in America as had re-enacted the statute of 
frauds as respt^cts the alterations of wills, or had received it 
for law by their usage. Now as the Prov. act of 175S was 
passed 7 years after and did not re-enact the 25 G. 2. c. 6. 
but only the provisions of the statute of Charles, it may be 
perhaps assumed that it was not the inteation of oiur legisla- 
ture that the act of George should take effect here. This 
colony not having re-enacted or received by usage the statute 
of frauds in 1752, does not come within the class of provinces 
to which the extending clause directly refers* However^ as 
that -clause may admit possibly of a large interpretation, the 
question seems one for judicial decision. — See Roberts on 
Frauds, 314. note. 2 P. Wms. 74. 8 Vez. June 4 81. See 
C. J. Belcher's note, 1. P. L. 13. 
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exigence of the case, the ignordnce or rusticity of the tes- 
tator, or other circumstances demanded a relaxation of the 
rules which governed the formal and solemn testament. 
Our law then is not so strict in what it demands to make 
a formal will ; but it is much more rigorous in not dispense 
ing with a formal attestation under the act, to pass real 
estate, in cases where it is hardly possible to expect regu- 
larity. This difference results from the peculiar strict- 
ness of the common law in all matters relating to real 
estate, and it sometimes appears to operate with great 
hardship, when a parent for example has willed his lands 
in a manner calculated to benefit his offspring ; and yet 
being ignorant of the forms, has not obtained three wit- 
nesses' subscriptions, but two only. In such a case not- 
withstanding every variety of testimony and circunistance 
should prove with the highest degree of certainty, the 
intention of the testator, it is still defeated for want of a 
third witness's subscription. 

It may be generally recommended, in practice, to 
follow the extreme strictness of form of the civil law just 
mentioned, by causing the will to be signed, acknowledged 
and attested, at one time, in one place, and without inter- 
ruption. It is prudent to have all the witnesses present 
with the testator, from the beginning to the end of the 
ceremony ; and it is usually proper that he should state 
the instrument to be his last will, though it is seldom de- 
sirable, and never necessary that the witnesses should 
know its purport or contents. If necessary to use more 
than one sheet of paper in writing it, it is best to affix a se- 
parate attestation and signature to each sheet, and con- 
nect them carefully with a ribband, carried under a seal or 
by some other method, to prevent any dispute about the 
identity of each sheet of the will. It may be also advised, 
that the whole should be in the hand writing of on« person, 
and be writteu out at once, to prevent suspicion of inter- 
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polation : and if possible all erasure, iDteriitieati<Mi or indis- 
tinct writing, should be sedulously avoided. Wills, wbeipe 
the expense is not an obstacle, should be executed in du- 
plicate or triplicate, to lessen the risk of their being lost or 
surreptitiously destroyed. 

What may he i7eMf6(2.-— ^Equitable estates may be de^ 
vised as well as legal ; so may equitable mteiesteiiisterres 
of a public company : so may contingent and executory 
interests. Blackstone, 30.34. l.Blaokst. 60d*636. B^ 
may estates conditional or determinable. 

Election, — ^It is a rule that any person who takes under 
a will, by acceptance of the legacy or devise, is pre- 
cluded from ui^ng any rights he may possess in derogar* 
tion of the testator's intentions, and is bound to support the 
whole will as far as he is able. 1 Bl. 377. 8 Ves. Jun. 307r 
Thus a widow, if she accept a legacy in the will, cannot 
afterwards claim the dower, if it af^ars to have been the 
intention of the will that she should not have 'dowen^'^l 
Koberts on Wills 313. to 3S6. She has her election and 
may refuse the legacy and insist on her dower. — See 1. 
Ld. Raym. 438. 

Estates for the life of another person are not devisable 
under our act. — See 1 Roberts on wills, 326. n. 

RuUm ofcomtruetion ofvnUs. 

I. Wills are construed to refer to the time of making 
them, unless circumstances point out the time of the death 
to be in contemplation of the testator. 1 Ves. 295. II. 
The heir is favored so far, that unless the attention of the 
testator plainly appear to the contrary, he shidi not be 
disinherited.Willes 141. III. Words or sentences may be 
transposed in Order to make a will intelligible. 2 Meriv. 
386. Willes. 1. 2P. W. 384. and the intention is more 
to be regarded than mere grammatical forms. 11 Ves. 
Jun. 148. 3 Bro. C. C. 404. 6 East. 466. 6 Ves. iv&i. Wj 
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IV. If woffds have a legal meaaiog they wee prifna facie to 
be construed accordingly. 5 Ves. Jun. 401. 2 Ball and 
Beat. 204. Y. If words admit two coiMtractions, that 
giviag efficacy is pref^red to that which frustrates the 
will. 3 Burr. 1634. VI. Words copulative and disjunc* 
tive may 4ie substituted for each other, if such change of 
meaning is necessary to give efiect to a clause^— 6 Ves. 
Jun. 341. 12 Ves. Jun. 112.— 3 Ves. Jun. 450 6 Ves. Jun. 
311. 7. Ves. Jun. 459. VII. Leasehold estates will not pass 
under a general devise of lands and tenements; but the word 
farm would carry both freehold luid leasehoM, if connect-* 
ed by possession. Cro. Car. 392. 6 T.R.34d. VIIL Mu^ 
suages have been in some cases, held to include lands as 
well as houses* S Wils. 141. Hargrave's Co. Lit. 5. 6. 
note 21. IX. The word house, generally is held not to car- 
ry with it the land adjraiing. 2 T. R. 498. 3 Bos. and 
Pull. 375. t P. WfliS' 600. but appurtenances will en-* 
large the meaning, and carry the land usually occu-* 
pied with the housot 2 Blackst. 1 148. 1 Bos. and Pull. 
53. X. A bequest of a sum on mortgage, will not by 
implication entitle the legatee to the arrears of interest 
due. 2 Atk. 113. XI. A devise of the occupation or of 
the rents and profits will be construed as a devise of the 
land itself. Plowd. 539. 542. XII. By a devise of the 
ground rent, the revermon will pass. Strange. 1020. XIII. 
An unrestricted devise of tlie interest of stock, will carry 
the capital. 4 Ves. Jun. 51. XIV. The word * estate,' 
without mention of heirs, will pass a fee simple in a will. 
7 East. 259. so will the word ^ inheritance,' Hob. 2. Ld. 
Rayral. S34. .7 East. 97* — but the word < hereditamenlf 
will not pass the fee. 5« T. R. 558. XV. Words may be 
construed toliave more or less extent of oieaning, accord- 
ing to other words used in conjunction and classed with 
them. Cro. Car. 447. 6 Mod. 106. XVI. The word 
* effbcts' is usually held. to extend only to personalty. 3 
East. 516. XVII. If a devise be made to the testator's 
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relations, they will be interpreted as his next of kin, under 
the statute of distributions. 2 Ves. 527. if Mo be equal- 
ly divided among his relations,' it must go to them per 
capita, and not per stirpes^ 1 Bro. C. C. 31. XVIII. A de- 
vise to A. and B's. families, will entitle the children (ex- 
clusively of the parents) to the property devised. 9. Ves* 
604. Sed vide 13 Ves. Jun.46. XIX. A devise to his next 
of kio, will exclude those who would, (under the statute,) 
take by representation. 14 Ves. Jun. 372. 19. Ves. Jun. 
404. XX. A devise to the issue of a certain person will 
entitle all his descendants to take per capita^ each an equal 
share. 1 Ves, 157. 3 Ves. J. 232. 3 Ves. Jr. 258. XXI. 
The will of the testator is to be carried into effect accord- 
ing to his real intention ; therefore, if it appears that he 
intended to give the inheritance, it is not necessary that 
he should use the same strictness of form required in 
deeds ; because the law makes allowance. for the exigency 
under which persons expecting to die, are placed in 
making their wills. Thus a devise to a man and his suc- 
cessors (2 Roll. Rep. 399.) to a man and his blood (Co. 
Lit. 96.)«— will give an estate in fee simple. So a devise 
to a man and his seed will create an estate in tail.-— 2 
Freem. 268. So a devise of all his << right and interest," 
or a devise of lands to one *' to dispose of at his free will 
and pleasure" or wo^ds tantamount, will pass the fee sim- 
ple. 1 Roberts on Wills, 448. So if the will says " I 
make my cousin G. B. my sole heir and executor," a fee 
simple in all the lands passes, although they are not men- 
tioned. Style 307. 383. XXII. If lands are deVised general- 
ly, and the devisee is directed to pay out of them a certain 
sum or an annuity, he will be entitled to the fee simple by 
construction. — 6 Rep. 16. Cro. Eliz. 744. 2 Blackst. 1041. 
XXIII. If there be a devise to Al for life, and after A's. de- 
cease the remainder of the lands to B. it was held that a 
remainder in fee simple passed, and this has never been 
doubted.— 1 Lut. 755. XXIV. A devise to A. and his heirs 
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male, will import an estate in tail male. — Co. Lit. 20 b. 
XXV. When the testator appears to have entertained a ge- 
neral intention and also a secondary intention, and they 
clash, the general intention must prevail. — 1 East. 229. 
XXVL The word ipsue in a will is equivalent to ^^ heirs of 
the body." XXVII. Any words indicating an equal division 
of property will make an estate in common to devisees, as 
**tQ.A..B. and C. and their heirs" respectively for ever. 
Style 4S4.or to. several persons and their heirs and assigns, 
*« all of them to have part and part alike." — Het. 29. Bur. 
1883. 

Ademption of legacy by advancement. 

It is a settled rule of presumption in our courts of equity, 
borrowed from the civil law, that if a father gives a legacy 
to a child, and afterwards advances the same amount to 
the child, such advancement annuls the legacy ; but parol 
evidence will be admited to disprove the inference. — 1 
Ves. Jun. 100. 2 Br. C. R. 165. But a stranger is not in- 
claded in this rule, and the father of an illegitimate child 
is considered so unless he expressly treats the legacy as a 
portion.— 2 Br. C. R. 165. 4 Bro. C. C. 494. A brother 
will be considered in the place of a parent under this rule, 
but the uncle or grandfather will not be so esteemed as a 
mere consequence of their connection. 3 Atk. 183. 1 ed. 
140. It is also a rule that a legacy to a creditor, if equal 
or greater than the debt, is in satisfaction of the debt, but 
a legacy to a servant will not lessen his right to wages. — 
See 1 Roberts, on Wills 540. 

Ambiguities in a mil. — ^Those which are perceptible on 
the face of the instrument, are called patent, and parol evi- 
dence is not usually allowed to explain them ; but a la- 
tent ambiguity may be explained ; thus, where the testa- 
tor leaves his estate to his son John having two of that 
name, this latent ambiguity may be explained by parol 
proof. 
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Revocation of WiHs. 

A will may be roTOfced ander the statute by a " writing 
signed in the presence of three witnesses" but if it be re- 
voked by another will or codicil under the act, it most be 
by a will or oodicil executed strictly under the forms (^ 
the act. — 1 Ves. J. 11. 218. A will like a letter of an at- 
torney, is in its very nature revocable and ambulatory, and 
it is the same though made under a power. Revocation 
may be implied. — 1. By the due estecution of a subse- 
quent will inconsistent in its provisions with the first, 
and irreconcilable. 1 Show. 265. 2 Salk. 591. but 
this revocation may be partial, as that part of the first 
which is not inconsistent with the second is bot revoked 
by implication. — 2 Roberts on Wills, 1 1 . An intention 
to revoke, though expressed in a codicil, will not be a re- 
vocation, — 2 East. 488. Cancellingi &c. are modes of re* 
vocation but evidence may be let in to show that it was 
not the intention of the testator to revoke. — U Bl. Rep. 
1043. In the case of a duplicate will, cancelling oDe copy 
is a sufficient revocation. Cowp. 49« If a will be partly 
erased, it will be so far revoked. — I Phil. 375. 406. but if 
altered to make any new gift or disposition, it must be re-ex- 
ecuted. — See 4 East. 419. If a revocation be made under 
a mistake as to a fact : as for instance on a false opini<Hi, 
that testator's son, &c. was dead, the revocation will be 
annulled. — 3 Ves. J. 321. A will may be revoked by cir- 
cumstances, when from surprise and accident no regular 
revocation took place; as where the testator died sudden- 
ly before he could see his attorney for whom he had sent 
to draw a iiew will. Sec. 5. T. R. 49. 2. A will may by 
implication be revoked, where the testator afterwards con- 
veys the land; because he must be seized of the land at 
the time of making the will, and so continue until his death, 
See 2 Roberts on Wills, 49. but mortgages only revdke 
to the extent of the sum charged. — ib. 68. 3. A will may 
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be revoked by a partition of the undivided property de- 
visedfif the partition be for any additional purpose or in- 
tent; beyond the mere division of the possession. — ^ib 73. 
4. if a man after making his will marry and become father 
of a child, (even though it be posthumous,) by the mar- 
riage, this revokes the will. 5. If a woman marry this alone 
will revoke her will. — 1. Roberts on wills, 80. 89. 

Repvilkaiion of a wiU. — A will cannot as regards real 
estate be republished by implication, except the inference 
arises out of a subsequent codicil, which will amount to 
a republication; but it must otherwise be re-executed ac- 
cording to the statute, and then it has effect from the time 
of re-execution. — ib. 151. 167. 
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OF TITLE BY DEED— PART I 



We have already considered the legal titles derived to 
land on the death of the owners. First, where no will has 
been made, and there the provincial statutes have made 
careful provision for the interest of the relatives of the de- 
ceased ; and thereby fulfil the natural engagements of the 
deceased : and likewise the creditors are protected; so the 
formal contracts made by the deceased are enforced. — 
Secondly, where the deceased owner has personally dis- 
tributed his estate by will in the forms prescribed by law, 
(the law presuming him to be the best fitted to do justice 
to his family and friends,) and the creditor is also protect- 
ed in this case, lest the natural bias of the testator might 
induce him to do injustice in this respect in favor of his 
family. We now come to another leading division of titles 
to land, that of titles derived by deeds. A deed transfer- 
ring real estate, may be generally described as a written 
instrument, signed, sealed and delivered, by the party 
transferring the estate, and containing a statement of the 
contract or gift under which it is so transferred. It is the 
formal expression of the act of transfer. 
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Deeds may be divided into two ctasset. — 1. Deeds made by 
the owner of land. 2. Deeds made by direction of courts 
of justice, to which the owner's consent or act is not ne« 
cessary. 

Deeds made by the owner include all deeds of gift^ and 
of voluntary sale. Under the general idea of sale may 
be included leases, and every description of transfer of real 
estate, for a valuable, consideration or equivalent* 

Deeds made by directions of a court of justice, in- 
clude— 1. Sales by order of Council for the payment of an 
intestate's debts.«^2. Sale of mortgaged lands by a master 
in Chancery: — ^3. Sales by a Sheriff under a judgment. — 
4. Sales under statute for non-payment of taxes. 

In order that a deed should have its foUeiTectas a con- 
veyanoe of lands in this province, it is an' essential 
requisite, that the deed should be made be made by 
persons capable of contracting, and to persons capable 
of being contracted with, according to the intended pur^ 
poses of the conveyances, and that they should be suffi- 
ciently described. 

1. Parties. — ^The party transferring the property must be 
capable of contracting : therefore if an idiot make a deed, 
the king on big behalf may set it aside.-— Co. Lit. 247.«-<- 
So if a hmatic make a deed, his committee, or his heirs 
after his death may set it aside. Sugden on Powers 395. 
0. So if the hmatic recover his senses, he m&y impeach 
the deed on this ground, if it be not a feoffment with 
livery of seizin, a fine or a recovery ; but in those except^ 
ed cases, a court of equity will relieve him against its ef- 
fects, and compel the parties holding the estate to rteon- 
vey.— 11 Ves. 230. 1 Vern. 205. 2 Vern. 307. 14 Ves. 234. 
1 Roll. Rep. 115, 116. 2Atk. 389. 4 Br. P.C.IK^. Tomi. 
ed. 2 Hovenden on Frauds, 488. If an imfant sell or pur- 
chase, his act is voidable, and on his arriving at full age, 
he may either confirm or annul it, and if he should die with- 
out doing either, his heirs will have the same right. Co. 

VOL. II. 25 
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Lit. 2. So a deed made by a married woman is void, 
unless it be made jointly with her husband, and acknow^ 
lodged before a judge under the provincial statutes. But 
a purcKase made by her will be good, until dissented from 
by her husband. Yet after his death she may dissent, and 
if ^he die before him her heirs may dissent. — See 2. B. C. 
292. Persons convicted of treason, murder, &c. are 
disabled from conveying lands or taking a conveyance. 
Aliens, as we have before seen, may purchase, but their 
title will be subordinate to that of the crown, except in 
the case of a lease of a place of abode, or warehouse oc- 
cupied by an alien whose nation is in amity with our govern- 
ment. 2 B.^C. 293. The parties (in order to make the transfer 
of land valid) must be free from the influence of force or 
fraud, because all contracts made under the efiect of such 
influence arevoid. The courts of equity will set aside con- 
veyances, in which gross injustice has been done to a per- 
son in distressed circumstances, by advantage taken of his 
ignorance^ or of his wants. — 5 Yes. 70. 1 Yes. Jun. 220. 
and especially in the case of persons selling estates in ex- 
pectancy, even in case of vested reversions, it is a rule that 
the purchaser should be bound to prove the fairness of the 
price giv^i,or toreconvey, 17 Yes. 24. 2. Swanst. 189. 
In cases of deeds of gift, if any fraud have been used to 
obtain them^ a court of equity will interfere to set them 
«side.— 9Pricel83. iBr. 560. Jacob's Rep. 178. Wihnot's 
notes, 61. 2 Cha. Ca. 103. 2 Ball, and Beat. 472. 18 Yes. 
313, 127. 2 Yes. Sen. 550. So where a man, in habits of 
intoxication, has been very grossly imposed on in a sale, 
equity will give him relief, 2 Yes. See 307, 2 Ball and 
Beat 287. 

The parties moreover must be capable of contracting, 
according to the intended purposes of the conveyance. It 
is therefofe necessary, that the donor or vendor should 
have a complete title to the property intended to be con- 
veyed, that is to say-t-that in addition to his right, he 
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should also have the possession. This may be either the 
actual or (Constructive possession, and therefore a vested 
interest, in reversion or remainder, may be conveyed by 
deed ; but wherever the land is held adversely by another 
person, or where from the abandonment of the actual pos^ 
session for a length of time, (if the original title depends 
on continued possession,) the party is constructively out 
of possession, in either case the sale will not be valid, 
because the change of possession is the very essence of a 
contract of sale, which properly takes effect, by the fiiB 
and legal delivery of the thing sold, whether it be land or 
a moveable. This doctrine is one of very general use in 
all systems of law. See 2 B. C. 290, Sng. stat. 32 Hei^. 
8. c. 9. Co. L\U 214. a. 4 Kent's Com. 428^ 

'^ It seems to be the general sense and usage of man^ 

*^ kind, that the transfer of real property , should not be 

'^ valid j unless the grantor hath capacity, as well as the 

** intention to deliver possession." 4 Kent 440. as the 

^' conveyance in such k case is a mere nullity, and 

^' has no operation, the title continues in the grantor ; so 

^' as to enable him to maintain an ejectment upon it ; and 

'' the void deed cannot be set up by a third person to the 

'^ prejudice of his title. But as between the parties to 

^^ the deed it might operate by way o{e9toppdy and bar the 

." grantor. This is the language of the old authorities, 

^^ even as to a deed, founded on champerty or mainten- 

'' ance," ibidem. ^^ It is the settled doctrine in England^ 

^' and in New York, and probably in moat of the other 

'^states, that the purchase of land pending a suit concern* 

'^ ing it, is champerty, and the purchase is void, if made 

^' with a knowledge of the suit, and not in consummation 

" of previous bargain* The statutes of Westm. 1. c. 25. 

" Westm. 2, c. 49, and particularly the statute of 28. 

/* Edw. 1, c. 11. established that doctrine, which became 

*^ incorporated into the common law. — Ibid 441. 
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2. The jn'operty to be transferred. This must be real 
estate iti possession, or else a vested remainder or vest- 
ed reversion ; for contingencies, and mere possibilities 
cannot be conveyed by deed, unless coupled with some 
present interest^ though in some instances they may pass 
by devise in a will. 2 E. C. 299. The ptop<Nty must be 
described in the deed. If property intended to be trans- 
ferred is 9o far djescribed that it may be certainly ascer- 
tained, this is sufficient ; as when a lot of land is sold by 
the letter and number, which distinguish it upon a plan 
annexed to a grant from the crown ; but iii general it is 
best that the property intended to be conveyed be speci- 
fied with the utmost certainty in the deed, by metes and 
bounds, by a statement of the quantity of land it consists 
of, and by reference to the former grants and conveyances 
in which it is mentioned. A plan annexed to the deed is 
also of mueh value and convenience. In conveying lands 
in new countries discrepancies are of frequent occurrence, 
between one part of the description and another ; and it is 
difficult to recbncile them, owing to the h^ste and imperfec- 
tion attending on surveys of wilderness land. In the United 
States the rule established is, that known and fixed monu- 
ments control courses and distance8,--^nd generally that 
the leastcertain and material parts of a descripti<m must 
yield to those which are more fixed. They hold the men- 
tion of the quantity of acres contained, not to be conclu- 
sive, nor to amount to a foundation for an action of cove- 
nant, unless connected with fraud. 4. Kent. Com. 455. 466. 

3. The e^^tf^e to be transferred. This must be stated 
so us to express what interest the grantee takes, whether 
for life, for years, in fee, or in fee tail . If the land be not 
conveyed to the grantee " and his heirs" expressly, he 
will have but an estate for life at the utmost. 

4. The cansideraium^ A consideration is essential to 
every deed, but a deed of gift. An equivalent in lands, 
fi^oney, or other property, is called a vahable considera* 
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tion. So marriage about to take place is accounted to be 
a vahable consideration, and so are services performed, 
2 B. C. 296. 4 Kent 453. 454. It has been held suffi- 
cient in the American courts, if the deed^purports to be for 
money, or value received, without expressing the amount* 
Ibid. The receipt of the consideration is usually expres- 
sed in the deed, and it is also the practice throughout 
Nova*Scotia, to have a separate reicexpt for it on the deed, 
eitlier at the foot of the last page, or on the back of Uie 
instrument ; and the want of this receipt would be pre- 
sumptive evidence, that the money had not been paid. 
See Preston on Abstracts, vol. 1. p 73. 299. v. 3. p. 15. 
Consanguinity between near relations is called in English 
law a ^0^ consideration. Although deeds of gift with-^ 
out consideration and those made on consideration of re-^ 
lationship or a^ter marriage in fav(Mr of one's wife, are valid 
between the parties ; yet when the person making the gift 
or settlement is indebted at the time of makings it, the 
conveyance is liable to be impeached by the creditor, as 
having the effect of a fraud upon him. In England a sub- 
sequent purchaser !<»* a vaJuable consideration may set 
aside all previous deeds made upon good consideration or 
without consideration, that is, to aay all deeds made with- 
out an equivalent. 

The statute of 13 Eliz. c< 5. declares all gifts, convey-^ 
ances, and alienations of real or personal estates, whereby^ 
erediiorsmsLy be delayed or defrauded, void as against 
6uch creditors ; and it has been judicially limited in its 
effects, to such creditors only as had existing demands at 
the time of making the conveyance. 8 Ves. 200. 1 Swanst; 
113. 1 Mad. 419. Tum^ and Russ. 293, ' but if the deed 
were actually made by collusion, with a view to incur debtB, 
and defraud the subsequent creditors, it would be fraudu- 
lent. 2 Atk. 480, 602. 19 Ves- 92. This law has not been 
re-enacted here, but as it mnply confirms a principle of 
ndjtiiral justice and equity, it may be presumed that our 
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courts would not hesitate to recognise the same rules. 
The statute of 27 Eliz. c. 4« enacts that all conveyances 
of real estate, made with intent to deceive or defraud 
purchasers, shall he void ; and this act is in England con- 
strued to give a purchaser for valuable consideration a 
good title, notwithstanding any deed of gift, or voluntary 
settlement for good consideration, previously made, and 
such is the rule although the purchaser had notice of the 
prior deed. — 18 Yes. 110. 1 Ves. and Beames/l83, but 
see Cowp. 705. Had this statute been re-enacted in Nova- 
Scotia, it might be made a question whether the bard 
consitruction given to it in England, did not arise from 
the want of a general registry act Indeed th^ reason- 
ing in 18 Ves. 110, will afford room for such an opinion. 
Under our laws, which make every unregistered deed void, 
as against purchasers for valuable consideration on record 
although of later date, there can be no reason to presume the 
possibility of a recorded deed of gift operating any fraud 
upon a subsequent purchaser. As neither of these 
English statutes have been re-ensucted among us, I should 
conclude that our courts would act upon the general rule 
that fraud is not to be presumed but proved by the party 
making the imputation ; and that deeds would be good 
without consideration, unless they interfered with the ex- 
isting rights of creditors, or could, from other circumstan- 
ces, be proved to have originated in an attempt to defraud 
other parties. It would perhaps be a serious objection in 
equity to the validity of a deed of gift, if it went to de-» 
prive the donor of the means of doing justice to his wife 
and family, but it must be then objected to, on the ground 
of lunacy or weakness of intellect. It is also essentially 
requisite, that the deed should be legally executed and 
and properly recorded. It will be good against the grant- 
or and his heirs, though unrecorded, but not against a 
subsequent purchaser for value* 
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The Farm of a deed. 

1. A deed must be written or printed, on paper or 
parchment. 2. It is usually cut at the top in a waving , 
or indented line, but if not indented, it is properly a deed 
poll though the word indenture be used in it. By the 
rule of English law a deed poll is construed more strongly 
against the grantor; when there is an ambiguity in it, which 
cannot be explained by any other rule of construction: but 
this rule is of very rare operation, and generally it is of 
little consequence whether a deed be indented or not. 2. 
B. C. 380. 3. The date is usually set out in the begin- 
ning of Uie deed, and again referred to in the conclusion ; 
but a false or impossible date, or the absence of a date, will 
not destroy the effect of a deed. — 2 B. C 304. But it 
may become an important circumstance, where questions 
respecting priority or fraud are involved. 4. Next to the 
date it is usual to state the names, places of abode, and 
rank or occupation of the parties respectively. The gran- 
tors are first named and then the grantees. 5. Next in 
order come the recitals, if any are necessary, of such other 
deeds, agreements or matters of fact, as may serve to 
explain the circumstances under which the deed is made. 
6. Then the consideration for which the deed is made is 
stated. 7. Then come the words of granting, 8. next the 
description of the property granted, and the nature of the 
estate conveyed, whether for life, in fee simple, &c. 9. 
The habfindum^ is usual but not absolutely necessary. It 
is intended to limit, lessen, or enlarge the estate granted 
It cannot destroy an estate given by the premises, or jfore- 
gmng part of the deed* It is therefore now useless, unless 
where the estate is not sufficiently defined. 2 B. C. 298. 
4 Kent. 456. 10. If the conveyance be a lease for a term 
of years, the habendum is followed by what is caHed the 
reddendumj which states the term and amount of rent to 
be paid. 11. Conditions, if inserted to make the 
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the estate defeasible upon any contingency, are usually 
next in order. 12. Then the covenants and warranty fol- 
low, which in sales of land are intended to make the seller 
and his heiis responsible for the goodness ofihe title* 
Lastly come the fprmal words of attestation. 13. The sig- 
natures and seals of the parties. 14. The subscription of 
the witnesses. 15. The receipt for the purchase money. 
16. The certificate of the justice of peace where any 
married woman entitled to dower is a granting party. 17. 
The certificate of a judge, where a married woman con- 
Teys her own lands with her husband, and 18, finally the 
certificate of tlie Register of Deeds, for the county in 
which the lands lie, stating that the deed was duly recorded. 

Th& execution of a deed* 

The law demands greater form and solemnity in the con* 
veyance of lands than in that of moveables (except in the 
case of ships). On account of this solemn form a 
gift of land by deed is good without consideration, while 
in every other class of contracts, unless there be an equi- 
valent, a promise is not legalLy binding. In ancient times in 
England, land could be transferred by livery of seizin i. e. 
delivery of the possession, without writing ; but that rule 
was finally abolished by the Ei^lish statute of fraud8.^-29 
Car. 2, c. 3. 

Our provincial statute of firaods (passed in confonmty 
with the statute of Charles 2.) act of 1758, 32, 6. 2, c. 
18. 1 P. L. 25, enacts in sec. 1, '^ That from and after the 
*' first day of May, in this present year 1759, all leases, 
^' esiateSf interests of freeholds, or terms of years, or an un- 
'< certain interest of, in, or out of any messuages, lands, 
" tenements o^r hereditaments, made, or created by livery 
" and seisin only, or by parol, and not put in writing and 
<( signed by the parties so making or creating the same, 
« or their agents thereunto lawfully authorised by writing, 
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'^ shaU have the farce and effect of leases, or ettaies at idlly only 
'^ and shall not, either in law or equity^ be deemed as taken 
'' to have any other or greater force or effect, any con^ 
'^ sideration for making any such parol leases or estates, 
'^ or any former law or usage to the contrary notwithstand* 
** ing." Sec. 2. ^' Except neverihelestj all leases not ex** 
'( ceeding the tenn of three years from the making thereof, 
" whereupon the rent reserved to the landlord, during such 
'^ term, shall atnouni unto two third parts at least, ofthefiitt 
'' improved value of the thing ^detniiied." Sec. 3. ^< Jlnd 
*^ ieit also enaaUd^ thai no leases, estates or interests, either 
'^ of freehold, or term of years, or any uncertain interest of, 
'^ tn, to or out of, any messuage, lands, tenements or here-^ 
" ditaments, shall, at any time after the said first day of 
'^ May, be assigned, granted or surrendered, unless it be 
" by deed or note in writing, signed by the party so as- 
<^ signing, granting, or surrendering, the same, or their 
<< agent thereunto lawfully authorised by writing, or by 
*^ act and operation of law." Sections 6, 7, and 8, re- 
quire all trusts or confidences to be created by wrifing 
and also to be assigned by writing only, in both cases to 
be signed by the proper party. But trusts by implica* 
tion or operation of law are excepted. By the com** 
mon law the freehold interest in lands could be trims- 
ferred by livery of seizin, (that is to say, a formal 
transfer of the possession) with or without a deed. See 
Lit. Sec. 5^. Co« Lit. 48, a. As livery of seisin is 
not in use in this province, the common law principle as 
adopted by our usage, will require a deed under seal to 
teausfer an estate of freehold • Such also is the recognized 
principle in the United States arising out of the common 
law as there received. — 4 Kent. 443, 4. See al9p 8 East. 
167^ when it is said by Mr. Justice Lawrence, that an es« 
tate for life can be created by deed oxAy, and 14- Ves. 158, 
wlv^e Lord Eldon intimates the same opinion. Here where 

the recording hks superseded, and stands in the pkoe of 
VOL. II. 26 
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IiTery of seizin, there can hardly be a doobtthat a regular 
deed is necessary to convey the freehold. At common 
law a deed is ako necessary to effect a partition bettoeen 
j&iU4enani8. Roberts on frauds, 285. So it is equally 
neeessaify fbr the comreyance of any incorporeal heredita- 
mentty^and for the assignment of expectant estates. — tbid. 
1,2. 8o leasea by the king ibr tuiy term, however short, 
must be by patent under tho^eat seal, (or in England the 
Seal of the Exchequer^ 2 Rep. 17. So all leases by an in- 
corporated associationtoxA be under the corporation seal. — 
Cartk; 390. Lord Raym. 136. So leases made by hudfond 
and vaffe (under the enabling statute) of the lands in fee sim» 
pie or feetBolbelonging to the w^e must be by deed, or they 
are void, and cannot be confirmed by the assent of the wife 
after the husband's death. See <^ Es^tas in tail" supra. 
]^r dl. Cro. Eliz. 65G. 

Corporations cosixiOixxKike any conveyance or mortgage 
bat by deed under seal, 4 Bingham 283. Leases for Kves 
being freeholds should, it seems, be by deed as we have 
noticed above, but leases for ever so long a term of yean^ 
would appear to be valid if created by writing signed as 
directed in the statute of frauds. Mortgagefi will be go* 
vemed by the same rule as if they were absolute convey- 
ances, therefore a mortgage in fee will require a deed under 
a seal and a mortgage of a term of years will apparently be 
good if written and duly signed. It is usual and prudent 
however, to make all leases for a long term — especially 
where the property is valuable in- the regular form of deeds 
under seal and mc^tgages of terms also. A mortgage may, 
ilnder certain circumstances be created by deposit of the title 
deeds^^ This is a settled principle in England, though much 
diriiked by Lord Eidon and Sir William Grant, as an in- 
fringement upon the provisions of the statute of frajids.— 
See 4- Kant Com. 144, 6. j^ mortgage even of the fee 

See Appendix. 
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maiple may be oisigned or rdeased wtiktmi wrililig or deed^ 
because as it is regarded in equity as a pledge ftr adebt; 
tvhatOYer will assign the debt or release it, will by consa 
quence convey the ioterest io the pledged property* — 
Roberts on Frauds, 37S, 276, but Mr. ftoberts ^jqestioaa 
ivhather an assignmmt by parol woolds if withoiiian ecpii* 
. valent or valuable consideratioiw-^-ibid. . Under th^statute 
of frauds a Pariilion by tenante in covnion flMSt be written 
and signed by the parties.— iUd. 285, and aa eJiebaQge 
must he in writing, if the interest exchanged be QOie 
than a lease of 3 years. — ^Ibid. 286, 280. A leatefor one 
year cannot he asaigned uithout a vniting ngned according 
to the statute, although no writing is necessaiy to its 
creation. — 1 Campb* 31& A deed is well defined by Lord 
Coke as << an instrument at common law, consisting of 
<' three things, viz : writing, sealing and delivery, and couh 
^' prehending a bargain or contract between parly and par- 
*^ ty, man or woman."-**Go* Lit. 171 , b. This is the general 
idea of a deed at conunon law including bonds and other 
instruments not regarding land m well as deeds of con^ 
yeyance* In a preceding place Co* Lit. 35, b« Lord 
C(die describes a deed thus ^^ This word (Deed) in the un^ 
^ derstanding of the common law is an instrument wntten 
'^ in parchment or paper, wbereunto ten things are neces* 
sarily incident, viz. Finit writing; 5eeofu%,'paiohment 
or paper; T&jriSy, a person able to contract; jP<hiHA%, 
by a sufficient name ; FifMy^ - a person jable to be. oonr 
tracted with ; Sixthly j by a sufficient name ; Seventhly ^ 
^^ a thing to be contracted for, Eighthly^ apt words, re- 
quired by law ; Ninthly, sealing ; and Tenthh/i delivery. 
A deed cannot be written upon wood, leather, cloth, or 
^' the like ; but only upon parchment or paper, for the 
<* writing on them can be least vitiated, altered or corrupt- 
" ed." The form of a deed then, requires it to be a written 
document, and 1st, The law requires sealiii^ as the^^l re- 
quirite of the eocecution. 2. The statute of frauds adds 
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iignitigf which is a second requisite. It was at on^ time 
surmised that sealing would stand for signing also, but 
that opinion is contradicted in 1 Vesey, Jim. 11, 13, and 
1 Wilson 313, on the authority of Ld Chief Justice Willes. 
See also Roberts on Frauds, 381 to 387, and 4 Kent Com. 
442* 3. Ddivery is another requisite to the regular exe- 
cution of a deed. Until the grantor deliver the deed to 
the grantee it does not take effect, 2 B. C. 307. There- 
fore, whatever date may be inserted in the deed, the time 
of delivery is accounted the true date. If the seal be af- 
fixed by another person, (as is generally in practice the 
case) the delivery by the grantor is a sufficient recogni- 
tion and adoption of the seal as his own. — Perkins, Sec. 
130, and Blackstone 2 Com. 307, extends this doctrine to 
the signature as well as the seal. Delivery may be made 
to the grantee himself, or to any person authorised by him 
to receive it. In either case it gives immediate effect to 
the deed, although it afterwards continue in the custody 
of the grantor. — 5 Barn, and Cress. 671. Delivery made 
to a stranger will be good, if the grantee accept it from him, 
and it takes effect as a valid deed from the beginning. — 
See Perkins. 143, 144, 6 Mod. 217. 2 Dyer 167, b. 3 Co. 
26 b. 4 Kent. Com. 447. A delivery of a deed may be 
absolute or conditional. A deed delivered to a third per- 
son to keep until some condition be performed on the 
part of the grantee, is called an escrow or scroll, not being 
a deed until the condition be performed. Co. Lit. 30, a. 
In ' the interim the estate remains in the grantor. See 
Perkins, Sec. 137, 138, 142. 4 Kent. Com. 446, and the 
deed takes effect only from its subsequent delivery after 
the condition is performed. But this rule admits of ex- 
ceptions, where it wo«ld otherwise defeat the intention of 
the parties. Therefore if a feme soU deliver her deed as 
an escrow^ and marry before the second delivery of the in- 
strument, it will (by relation to the time of the first de- 
livery) be held as welt executed. A deed may be delivered 
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without words, or it may be delivered by words only. — 
Co. Lit. 36, a. 49. b. 9 Co. 37, 4. Subscribing untnesses. 
The attestation of witnesses was not originally necessary 
to a deed, nor do I suppose that a daed without witnesses 
could be set aside by the grantor himself or his heirs; but 
they are rendered essentially necessary to make a title as 
against subsequent purchasers by our acts of registry. The 
original act of Council 1 P. L. 4. Sec. 6, speaks of wit- 
nesses, '^ in the plural number ajs necessary; and the act of 
32, G. 2, c. 2. 1 P. L. 2 Sec. 12 Anno. 1758, requires the 
oath of '^ one credible subscribing witness,'^ to enable the 
grantee to have the deed put upon record ; add to tliis, 
that it is the universal practice to have two subscribing 
witnesses to a conveyance of land, and we may conclude it 
to be the safe course to consider two subscribing witnesses 
essentially necessary to a valid conveyance. If a djeed be 
made in pursuance of an authority, derived under a powei; 
in any will or deed which requires it to be attested hy witv 
nesses, the form of attestation must eontain the words 
" Signed" as well as " sealed and delivered in presence 
of" or the execution will be insufficient. — 17 Ves. 454. 4 
Taunt. 213. 2 Maule and Selw. 57«. 3 M. and S. 512. 3 
East, 410. English Stat. 54 George 3. c 168. 1 Mad. Rep. 
516. 7. Taunt. 355. 6 Taunt. 402. 2 Marsh 102. But the 
donee of the power, may, if living, re*execute the deed 
properly or a new one in better form. 3 East. 410. 3 P^est. 
Abs. 75. 5. Reading, It is to be recommended that a con- 
veyance should in all cases be read to or by the parties 
making it. If any person desire it and it be not done, the 
deed is void as far as he is concerned. If he can, he ought 
to read it for himself, but if he be blind or illiterate it 
should be read distinctly in his hearing. If read false- 
ly it will be void, as far at least as it is mis-read, except 
the false reading be a trick, to which the grantee is a party 
with intent to defraud some one else, and in that case, 
it 'will be binding on him.— 2 B. C. 3Q4. It has been 
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deterfnined that it is not necessary to the validity of 
the exOeution of a will by a blind roan, that it should be 
read over to him in the presence of the attesting witnesses. 
2 Bos. and Pull, N. R. 415, but there seems stronger cause 
to require the reading of a deed in such a case, as wills 
are made often in the exigency of a .death*bed. It has 
been s\iggesied as a prudent course to state in the altera- 
tion of a deed, made by an illiterate person or a blind per- 
son, that the instrument was read to him. 2 Bythewood 
on conveyancing, 659, note a. Although persons be deaf, 
dumb, or blind, yet if the nature of the conveyance is well 
understood by them, they may by signs ^signify their assent, 
and the execution by them will be valid.-rCo. Lit. 42. b. If 
persons be both deaf and dumb it is prudent thattheyshould, 
in any case where they are to execute a deed, be brought 
before a judge of some superior court to acknowledge it. 
2 By the wood on Conveyancing 658. Persons who have 
fieither sight, hearing, nor speech, from their birth, will of 
cgurse be disabled from making any valid deed. — ^Ibid. 
It has formerly been doubted whether making a mark be 
a sufficient signing or subscribing, under the statute of 
frauds, but the. alteration of a will, where one of the wit- 
nesses made his mark, has been decided to be sufficient ; 
8 Yes. 185, 504, but it is extremely desiral^le that the, 
witnesses to a deed or will should. be able to write, on ac- 
count of the difficulty of pfoving their attesti^ions after 
their death. — 2 Bythewood Conv* 660. 6. Recording, 
The Registry acts in England, extend to hut a small por- 
tion of the kingdom. Yorkshire, Middlesex, and the tract 
called the Bedford level, come under their operation. In 
Scotland all deeds are put on record. 2, B. C. 242. In 
Ireland there is a general registry act passed in the reign 
of Queen Aimer suid throughout the United States the 
same law prevails, and ia established by statute in 
every State of the Union 4 Kent, 448. [The acts respect- 
ing Registry of Ddeds in this Province, are the act of 1758^ 
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32, G. 2, c. 2. 1 P. L. 1--6. 1760, 34 G. 2, c. 4. 1 P. L. 

57, 5S, c. 8, Sec. 3, 1 P. L, 61, 1765, 5 G. 3, c. 8- 1 P. L- 
116. 1772, 12 G- 3, c 5, 1 P.L. 173, 174, 1789, 29, G. 3, 

c. 9, 1 p. L- 272,273, 1822, 3 G. 4, c 1, 3 P. L. 121, 122, 
1828, 9 G. 4, c. 6. Sec. 2, 1832, c. 51, 57.] 

All deeds, conveyances and mortga^s, affecting land^ 
are required to be recorded immediately after they are ex* 
ecuted. If not recorded, they are made void as to subse** 
quent purchasers or mortgagees for a valuable considera- 
tion, whose deed or mortgage shall be first recorded. 1 P, 
L. 3 272, 273. Every deed is to be registered in words at full 
length, *^ upon proof of one credible subscribing witness 
to the due execution of such deed or conveyance-" 1 P. L. 
3. The Register or Deputy is to endorse a certificate on 
the deed with the hour, day and date of registry men- 
tioned in it, and this certificate is to be proof of registrar 
tion, and he is to insert the date of registry on the margin 
of his entry also. 1 P. L. 4j 5. If the original deed shall 
be lost the registry is made good evidence. — 1 P. L. 3^ 
Sec 13. The registration must be made in the township 
or settlement where the lands lie, if there be a register of- 
fice in it, if not, at the county town where the Sessions of 
Peace are held.— Act of 1822. The act of 1789, had di- 
rected the registry to be made at the nearest registry office 
in the County where the lands lie. The act of 1772, au- 
thorised the register of deeds to appoint deputies in each 
eounty as the Governor and Council should direct The 
act of 1822 authorises the appointment of deputy registers 
in any township, place or settlement, as directed by the 
Governor andCouncil, and provides that the deputies com- 
missions shall mark the limits of their respective districts. 
The register or his deputy, is empowered to swear the witf 
nesses, and false swearing is made perjury as in a court of 
record. — 1 P. L. 4, 5. Previous to 1768, 3ee 1 P. L. 3, 4, 
5. a memorial only was required to be entered, which 
contained the date, names of parties, parcels, &c. The 
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old act required oaths of allegiance, &C. to be taken^ and 
declared deeds, though registered, to be void if the grantee 
refused to take them, but the act of 1822, annulled the 
effect of that clause. See voL 1, p* 2. Sec 3. vol. 3, p. 121, 
2. Certificates were also required by the act of 1772, 1 
p. L. 174 to be returned by the registers in the county to 
the general registry in the capital, but this ako has been 
annulled in 1822, and no defect in either case will now 
affect an old deed on record and these rules are abolished 
in future. Papists were excluded by act of 1 758, 1 P. L. 2. 
from taking under any deed, except by crown grants. 
This has also been abolished for many years, by the act of 
1783, ^3 6. 3, c. 9, which makes good also, the titles void 
under the former, except when they may have litigated 
upon that ground before 1783. The register is allowed 2^ 
for a deed not exceeding 200 words. If longer, U for every 
lOO words it contains, Is. for every certificate, and Is* for 
every search. — 1 P. L. 115. Deeds though not recorded, 
are yet good against the grantee and his heirs. If a sub- 
sequent purchaser or mortgagee have notice of a prior deed, 
or incumbrance of any legal kind although the prior in- 
strument is not registered, he cannot by putting his deed of 
conveyance or mortgage on record first, obtain a^rior right, 
as the law was made in favor of the innocent, and not to 
give advantages to the designing ; yet the first grantee must 
resort for relief to a court of equity, as the legal estate 
would be vested by the first registry. 1 Ves. Sen. 64, 16, 
Ves. 430, 6 Bamw. and Aid. 147, 19 Ves. 439. Cowp. 712, 
3 Atk. 647, 651. 1 Scho. and Lef 103, 157. 2 Scho. and 
Lef. 521. The same rule iA said by Mr. Kent to prevail 
generally in the United States, 4 K. Com. 448. But the 
fact of registry of deed or mortgage is not in itself such 
evidence as will alone raise the presumption of notice of 
its existence to a subsequent mortgagee or purchaser. See 
Patch, on morl* 356. 2 Scho. and L^f. 66. 1 Cox. 182. 3 
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Ves. 485. 2 Ball and Beat, 75, 1 Scho. and Lef. 97, 103 
2 Sim. and Stu. 225. 

Recording oj deeds executed in Great Britain and Ireland^ or 

ih another Colony, 

The act of 1760, 34 G. 2, c. 4. 1 P. L. 57, 58, empow- 
ers the officers to register " alt such deeds and cbnvfey- 
*' ances of lands in this Province, as shall have been made 
'*' and executed in Great Britain or Ireland, or in any of 
^^ his majesty's colonies or plantations disikmt from this 
" province (though one of the witnesses thereto should 
*' not come before him or his deputy to ptove the same as 
** directed by the said act,) Provided the execution thereof 
" shall appear to htm, either to have been properly ac- 
'^ knbwiedged by the grantor hiinself named in such deed 
" ot' conveyance, or be proved by tjie oath of one of the 
subscribing witnesses thereto, before soiiie, ot one of 
H. M. justices of the peace, of the place where such 
'^ deed or conveyance shall have been executed, and duly 
'* attested by him; and such, attestation being also au- 
^' thenticated {tfm the plantations) under the hand and seal 
" of the governor, lieutenant-^^ernor, orcomtnander^n- 
^^ chief of the province, where the same shall be made, 
^' or of a public notary there residing ; and if in Cheat 
^^ Britain or Ireland'^ under the public seal of some corpo- 
ration there,'or by the attestation and certificate of some 
notary public lawfully constituted, resident there, cer- 
^ tifying that sadi per8<Hi so subscribing as a justice of 
the peace is really so,, and ■ that all £Bu(h and credit 
ought to be given, to his attestations." 
Thesegistryof IcMts on the peninsula of Haliftuc, entered 
in an abbreviated form by the number land name of gran- 
tee or assignee only, is made valid by act of 1760,' 34 G. 
2, c. 8, sec. 3, 1 P. L. 60. This act applies to such en- 
tries prior to 1760, and has some exceptions. It will be 
VOL. 11. 27 
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more particularly noticed towards the close of this work 
under the title of Local laws. The deeds of trusts for the 
incorporation of religious congregations and societies un- 
der the act of 1828, c. 6, — 9, G. 4, are directed by sec. 1, 
to be signed, sealed and executed in the presence of 
two or more witnesses, and sec. 2, directs the deed or 
writing so executed to be registered on the oath of the sub- 
scribing wtinesses, as other deeds are. The usual form of 
grants of land from the crown requires them to be register- 
ed, docketted and audited, and there are offices of registry, 
&c* where this is done. In point of fact, I believe they are 
BOt issued to the grantee until they are first fully register- 
ed. The whole of the grants of the crown are registered in 
one office at Halifax, wherever the lands may lie. It is the 
practice, if the deed be execute4 in Halifax and the land 
16 elsewhere, to swear the subscribing witness before the 
officer in the metropolis, on whose certificate of the oath 
being taken the deputy in the country enters the deed. 

Execution of a deed by a married woman to bar dower. 

The provincial act of 1771, 11, G. 3. c. G, 1 P. L. 167, 
enacted " That where a sale shall be made of lands or 
*' tenements by the husband and his wifia, before such 
*^ deed shall be vdid and sufficient to bar the mfe from the 
*^ recovery of her dower after the decease of her husband, 
'^ ehe eheU he examined by one of EL MLjuiiiees of the peaccj 
^' whether she hath done the same freely, voluntarily and 
^' without compulsion from her husband, and if before such 
*^ justice she ihaU dedare that ske hath fi:eely and voluwta- 
'^ rUy Miganed. tu/A deedf wid therein assigned her right of 
^^ dower, the justice shall accordingly cer^ Jiici ncfrnouv- 
** le^gments on the deed^ which shall fiur ever bar h&c from 
'^ the reoovery of her right of dower to such lands so eon- 
<• veyed. Sec. 2. Provided abrays, that nothing in this 
'' act contained shall any w^ys affect any deed or convey- 
^ ance of land hereto&re made." 
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This is the method always adopted of barring dower in 
sales and mortgages and was borrowed from the older 
colonies (now the United States.) Mr. Kent says, 4 Com« 
58, " The usual way of barring dower in this country, 
^^ by the voluntary act of the wife is not by fine ad in Eng- 
'^ land, but by h6r joining with her husband in a deed of 
^* conveyance of the land, containing apt words of grant or 
^^ release on her part, and acknowledging the same pri- 
*^ vately, apart from her husband, in the mode prescribed 
^^ by the statute laws of the several States. Tiiis practice 
*' is probably coeval with the settlement of the country^ 
^* and it has been supposed to have taken its rise in Mas- 
^* sachusetts froifi the colonial act of 1644.'^ 

Conveyances of a married woman^$ real estate by her and her 

husband. 

This also has been a general practice among the old 
colonies. The commentator says, " This substitute of a 
" deed for a conveyance by fine has prevailed probably 
'^ throughout the United States, as the more simple, cheap, 
" and convenient mode of conveyance. The reason why 
" the husband was required to join with his wife inthecon- 
" veyance, was, that his assent, might appear upon the 
^^ face of it, and to shew that he was present to protect 
" her from imposition." 4 Com. 129. Whether his not 
joining in the deed will make it entirely void, appears not to 
be decisively established in the American Courts. By fine 
(in England) the wife may deal with her property as if she 
were a feme sole, or single woman. 2 Saund,'177, 1, Mod. 
290 and may even thus incur a liability to be sued upon a 
warranty after her husband's death, and the deed properly 
acknowledged before a judge, has with us the full validity 
of a fine as regards her estate. 

The provincial act of 1794, 34 G. 3. C. 3, 1 P. L. 332, 
recites that it had " been usual for married women enti- 

ft 

*' tied to real estates in this province, to convey the satne 
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" jointly witli their |iushand$, during coverture, and no 
"inconvenience" h?id " been found to result therefrom," 
clause 1st. confirms all previous deeds of ths^t description, 
where the wife had " acknowledged before a justice of 
" the peace, thc^t she did voluntarily n^'ake aqd e:i(ecute such 
*' grant or conveyance, without any compulsion or con- 
" strain! of her husband," a^ if made by a feme sole. 

Sec. 2, '' That all grants and conveyances which 
" shall hereafter b$ made by any married woman, jointly 
^' with her husband, of estates to which she is entitled, or 
(< in which ^e may have any present or future interest in 
" her owp right, or iq any other way, or by any other 
'' means whatsoever, shall be good and valid in law *, and 
'^ of the same force and effect as if the same grants and 
" conveyances had been made by a ferriQ sde^ or by any 
" other peraon or persons whomsoever, any law, usage, or 
*^ custom to the contrary, notwithstanding. Provided^ The 
" deed or deeds, by which such grants or conveyances 
'^ shall be made and subscribed by such married woman 
'^ shall have been a,cknowIedged ii) the presence of a judge 
"of tlie supren^e court of this province, or any justice of 
*' the inferior court of the county, wherein such feme covert 
" shall he or reside^ or shall be c^fter the execution there- 
<' o^ acknowledged by such married womem, before such 
'^ justice, as her free act and deed, and to have been exe- 
^' cuted for tlie purposes in the said deed or deeds men- 
*' tioned, and that the same was done without any force or 
" compulsion from her husbaK^d." 

With respect to " married women fiot residing \mthin this 
" provincCf^^ it epacts in sec 3. I P. L. 333, " that grants 
^< or conveyance? hereafter made by such married women 
" of lands and tenements within this province, shall and 
•* may be made agreeable to the mode herein before pre- 
*^ sQribed, and shall be i;nade and subscribed in the pre- 
*^ sence of sonae or or^e of the jmtices of a cot^ri of record of 
" the county or place where sixohfeme covert may reside at 
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'< the time of her making such .grant or conveyance as 
'^aforesaid, or by acknowledging the same as aforesaid, 
" after the execufion thereof." 

The practice is, in all cases of deeds by married women 
whether of their own real eetate, or to bar dower, in their 
husbands, that they should he privately examined by their 
judge or justice, and apart from the husbands, and the cer- 
tificates of acknowledgment under these acts are alwayi^ 
so worded. This practice (being in fact the contempora- 
neous exposition of the acts) may be presumed to give such 
a construction to them, as to render this private mode of 
examination necessary, though not expressly required by 
the words of the law. At alt events, a deviation from so 
general and prudent a custom would throw suspicion over 
the character of#a deed, if it would not wholly invalidate 
it. A married woman having power by law to execute a 
deed, appears notwithstanding lo be precluded from exe- 
cuting it by a power of attorney, see 2 Bythew. on Conv. 
666, Yelv. 1, 1 Brownl. 134, Noy 133. Cro. Jac. 617, 
2 Le<Hii 200 Cro Car. 165, but such a faculty might be 
conferred on her by the express proAislons of a settlement 
before mamage. 

EoceeittUm of n deed uniier a letter of attorney^ A' let- 
ter (or power) of attorney is an instrument by which 

■ 

a person authorizes another to do certain acts for him 
as his representative and agent. It is revocable in it^ 
Ratore, ' and the statement introduced into its form that it 
is irrevocdbU or not to be revoked, will have no effect to 
hinder its revocation. However it has been thought diat 
where this authority is meant to secure a debt, due from 
the principal to the attorney, that it was thereby rendered 
irrevocable. See 2 E?p.. N* P. 566. Lord Ellenbo- 
rough on several, occasions referred to it as settled law 
that a; power ofi^ttorney ooijpiedwith an interwt could not 
be revoked.. See 4.CiTOpb; 274, 2. Stark,. 61. This 
priq^ple has beeEi mqeh dopbted^ the instj^w^eot being 
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considered revocable in its essential character. It is clear, 
howrever, that a court of equity would interfere to prevent 
the revocation of a power of attorney which had been giv- 
en as a security, 7 Ves. 28. The court would, it is proba- 
ble grant an injunction in such a case to prohibit the re- 
vocation. It cannot, of course, take place afl^r the act 
is done. Yet preliminary steps taken under a power 
win not always hinder revocation while the chief act 
is not consummated. — ^See 3 Campb. 127, 2 Stark 50. 

The death of the principal determines the power, Pre 
in Chan. 125,2 Ves.&Bea. 51, and acts done after the 
principal's death, although the attorney was ignorant of 
it, will not be supported by the power, and this is the casQ 
even when the power is given as a security. 4 Camp. 
273. 1 Stark. 121. 

A power to do any act includes by implication an au- 
thority to do whatever is incident to that act, and requisite 
to effect it. 2 Roll . Rep. 390, but this rule is restricted to 
that which is necessarily incident. See 5 B. & A. 204, 1 
Taunt, 347. When power is given to do particular acts, 
general words following such as '^ transact all busi- 
ness," will be limited to authorize only the matters inci- 
dei^t to the particular matters contemplated in the power, 
3 Smith, 79, 1 Taunt, 349, 7 Barn. & Cress 278. 1 Man. 
<t Ryl. 66. 

To authorize a person to execute a deed for another, the 
power of attorney must be a deed executed under the hand 
tod seal of the principal. 6. D. & E. 176. 2 D& E.209, 

6 Barnn, & 355, 8 Dowl. ^ Ryl, 102. One partner in trade 
(;annot bind the other by deed without a special power, 

7 D & E, 207. An attorney must act in the name of his 
principal. See Combe's ea^e, 9 Rep. 766. It is essential 
that a power of attorney should be fully explicit and pre- 
cise in its directions, as no deviation is permitted, and it 
must be fftrietly pursued (even in any unessential form or 
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direction it may give,) otherwise the act of the attorney, 
will be voidable or void. An attorney executing a deed 
should properly sign thus, A, B, by C, D^ bis attorney. 
Where a deed of land is made under a power of attorney, 
the purchaser should have the power recorded and deli- 
vered into his own custody with his deeds. 
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The d^erent species of conveyances by deeds at common taw* 

Sir Wm. Blackstone, 2 Com. 309, divides these into 
1. Primary, by which an estate or interest originates. 
2. Secondary or derivative which enlarge, assign, re- 
strain or extinguish the estate or beneficial interest ori* 
ginally created. The first kind includes feofiment and 
grant, gift, lease, exchange, and partition. 

Feoffment. — ^This was the most usual and general fomi 
of conveyance in the ancient English law, and the 
freehold was in early times, invariably passed by feoff- 
ment. It was the act of delivering the possession that 
constituted a feoffment and conferred a right to the 
land, and this was called in words taken from the Norman 
law French ' livery of seizin.' It was done in the presence 
of witnesses, and when written characters were introduced 
they were considered as not essential to the transfer, but 
as affording a convenient method o^ preserving the evi- 
dence of the fact. The statute of frauds has made a 
written instrument indispensable, but that will not in 
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English law operate as a feoffineni, without a formal livery 
of seizin. This form is abrogated,* in North Americfui 
jurisprudence, the recording of the deed being sabstitiitedi 
as affording greater notoriety to the transfer. 4 Kent Com. 
477. The act of Antigua, anno. 1764, no. 270. see. 1, 
declares that livery and attomrtient were never requisite 
in that colony. The operating words in a feoflhidnt are 
give, or grants or enfec^. Livery of seizin in ittd, was 
given on the premises conveyed, by the delivery of a turf, 
a twig, the key of a door or something of the kind belong- 
ing to the property, in the name of seizin of the whole, in 
th^ presence of witnesses. Livery in law, was tnade in 
sight of tlM land, the feoffor saying to the feoffee ' I giVa 
you yonder land, enter and take possession. Livery in deed 
could be given br received by attorney or d^uty, livery 
in law could not. If the land lay all in one county, though 
in scattered parcels, livery of one part was good for the 
whole, but if it lay in two or more counties, a separate 
livery iti each was necessary. This transaction was usu- 
ally endorsed as a ihemOrandnm with the date and witness- 
es names on tiie charter of feofiment. 

2. G^. This nanie was appropriated t6 a feoffment 
creating an estate in tail. The feoffor and feoffee in 
such case being called donor and donee. 

3. Grants. Inccwporeal hereditaments and estates in 
expectancy, not being susceptible of tranifer by ac- 
tual delivery (or livery as they Called) it, were always 
necessarily the subject of written conveyances.'**Cro. 
Eliz. 16S, 1 Roirs. Rep. 174. 1 Leon. S07. Co. Lit. 
9. a. and they are said in the old law phrase to lie in grant, 
while the corporeal hereditaments lie ^ in livery.' They 



'' Laws of Jamaica, act 10, anno. 1661* sec* 1* Peeds 
*' registered shall be valid to pass property without livery* 
'* seizin, attornment, or any other act or ceremony in the 
'* law whatsoever. Maryland, act 1 1, Wm. 9 p. 08, aono. MM, 
'< No land to pass except by ik^Bd^ enrolled in a Court* sec. 
'* 4. It shall pass the land from the time of enrolment only." 

voii* II. 28 
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therefore were transferred by symbolical delivery, (that is 
by the delivery of the deed.) Seignories* rents, reversions, 
and remainders, pass by grant. The operative words are 
^ give and grant.'^ 

4. Lecaes. A Lease is a conveyance of real estate 
for life, for years, or at will, by some one having a 
larger estate in the property. The usual words of 
operation are ^ Demise^ po^^ and to farm let" By this 
conveyance an estate for life, for years, or at will, may 
be created either in corporeal or incorporeal property. — 
Tenant in fee simple may make a lease of any duration, 
but at common law the tenant in tail could make no leases 
that would be binding on the issue in tail, or the reversion- 
er. The enabling statute (which we have noticed in the 
title of estates of inheritance,) authorises him to make 
leases in a certain manner for 21 years; or for three 
existing lives. The act 32 Hen. 8, c. 28. which gives 
this authority, Toquires. 1. That the lease be by inden- 
ture. 2. That it commence immediately. 3. That any 
old lease in being be surrendered, or within one year of 
expiring. 4. That it be made either for 21 years or for 
three lives at furthest, but not for both, yet it might be for 
a lesser period. 5. That it must be only of corporeal 
hereditaments. 6. That it be of lands and tenements, 
most commonly let for the 20 years preceding, that is for 
the greater part of that time. 7. That the most usual rent 
for the 20 years preceding be reserved. 8. That the lease 
must not be made without impeachment of waste. Leases 
made u&d^ this act are in England binding on the issue 
in tail, but not on the remainder man or reversioner. The 
husband and wife are authorised also, under the same act, 
to make similar leases of the wife's fee simple property, 
but I know no reason for considering any part of the act 
in force here, except that part which relates to tenants in 
tail. The mi of the province legalizes all conveyances 
by husband and wife, of the wife's land, if duly acknow- 
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ledged, which will more than supply the want of that part 
of the act. The ac^ of Hen. 8, also contains certain proTi- 
sfons respecting leases of Church property, which are autho* 
rised on the same terms as those by tenant in tail, but the va- 
riety of minute statute regulations by which leases of church 
'property are governed, depending on the acts 32 Hen. 8> 
c. 28. 1 Eliz. c. 19, 13, Eliz.c. 10, 14 Eliz. c. 11 and 14. 18. 
Eliz. c. 11. 43 Eliz. c. 29. 18 Eliz. c 6. 1 Jac. 1 c. 3, 5, 
Geo. 3, c. 17, and also being grounded on circumstances of 
a local character, arising out of the situation of the English 
Church, could hardly be applied to church property in the 
colonies. I should therefore be inclined to suppose, that 
our courts would give effect to the leases of church lands 
only upon common law rules. I know of no decision to 
establish the right of tenant in tail to make leases under, 
the enabling statute, but think it possible that such a pow- 
er might be considered as incident to his estate. It 
can be hardly supposed that the colonial legislature 
would intend to engraft the estate tail upon our jurispru- 
dence, clogged with a restraint long * since removed in 
English law, the pfinciples of colonial laty being gene- 
rally adverse to all restraints upon the management 
and alienation of property. 

5 Exchange. This is a kind of assurance at common law 
by which two persons exchange equal interests. The 
word 'exchange* is essentially necessary. — Co. Lit. 61, 
a. The two subjects must be of the same nature. 
Thus land may be exchanged for land, but not real 
for personal estate. The estates must be siipilar, fee 
simple for fee simple, and the like of other ^states. 
If either party die before entry, the heir may avoid 
the exchange. If one party is evicted from the lands 
he has taken, through any defect in the title, he may 
re-enter hy the implied warranty, on the lands he gave in 
exchange. This is so great an inconvenience in practice, 
that it has led to the general disuse of this mode of con- 
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Teyonce* Mutual conveyances not using the word " ex^ 
chiuige,'' (which shbuld be sedulously aYoided,) are 
not in th^ir legal effects, exphanges^ but separate tran* 
sacttQns, each property conveyed being governed by 
the teirms of the title and deeds appertaining to itself. — See 
^acojni Abr. tit. Exchange, and Viner. Abr. same title, 
f rest. Sheppard, Touchst. 289. 

6. PattMon' Partition betwden joint tenants by con- 
seht must at common law be by deed, because 
each b^ing seized of the whole property they could 
hot Enfeoff each otheir by livery of seizin. — ^Tenants 
in common cou]d enfeoff each other. At present the 
proper ihstrument, tt> effect a partition between tc- 
nfmts in common, is a regular deed of conveyance of the 
undivided shares of e)&ch to the other. Mutual releases by 
d<eed ate sufficient between joint tenants. -^See Alinatt. 
on partition. 133 tt> 136, 2 B. C. 323. 

Seeoridari/ or derivatine conveyances at conrnqn lam. 

I Reiease, This name is applied tQ a conveyance by 
which a person having any right or interest in lands, trans- 
fers that right or interest to another who has possession. 
2. Confkmaiicn. This is a conveyance by which one with- 
out whose assent an estate created might be voidable, 
malfes the estate good by ratifying it — ^Example. If te-^ 
nant for life lease for forty years, and the rever»oner con- 
firjois that lease, it will be valid,—- otherwise it would have 
been^ in the power of the reversioner to avoid it on the 
death of the tenant for life. 3. A surrender is a c(»ivey- 
ance by which one having a lesser estate in possession, 
transfers ijt to the person immediately entitled in remain-, 
der pr reversion. Liveiy of seizin was not necessary in 
a surrender, nor in a release or confirmation to tenant at 
years or will, because there was a privity of estate between 
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the parties, but recording will be necessary to affect sub-* 
sequent purchasers. 

4. JlifignmenU This name is usually applied to a trans- 
fer of the whole interest in a lease or a mortgage. The 
asdignee ot a lease is generally bound to fulfil all cove^ 
nants, where tlie covenant expresses the assigns to b^ 
bound, and also all covenants which affect the nature, value 
or HDK>de of occupation of the subject of the demise, (or as 
they are called sometimes) all covenants, which run with the 
land, — covenants for quiet enjoyment — further assurance — 
to pay rent,^--to repair---^r leave repaired — to renew the 
lease, — ^lo cultivate the land in a particular manner— *not 
to cany on particular trades— to reside upon the premises, 
to penoit the lessor to have a free passage through certain 
parts of the demised premises — a covenant to supply the 
' premises with sufficient water, (see 4 Bytfaew. Conv. 385 
where the authorities are all named) have been decided 
{to be cpveiMmts running with the land, and binding on the. 
assignsof the parties, whether assigns be named in them 
or not. Although the assignee be named in the co* 
venant, yet he will not be bound to fiilfil a collateral co* 
venant, jsnconnected with the premises, (ibidem 388) 20 
East 139. A^igmnent will not discharge the original co- 
venantors from their respective liabilities. 4 Bythew, 389. 
As the liability of on assignee arises from his ownership, 
so it will cease by his again assignii^ the land to another, 
and so ceasing to be owner, and this will discharge faim, 
although he give no notice of it to the lessor, or the second 
assignee be indigent and imaUe to perform the covenants. 
1 Show. 340, Stra. 1221. 1 Bos. & Pull. 21. 

5« Df^otice. This is all instrunsent which defeats 
the operatien of some other deed or estate* A clause in. 
the satee deed havieg this effect is called a condition, if in 
9 te^rate deed i( Chen takes the ptme of a defeasance. 
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A defeasance of a JreehoU estate is a collateral deed, (which 
must be made at the same time with the conveyance, cre- 
ating the estate, and fonn part of the same transaction) 
containing conditions, upon the performance of which the 
estate of freehold then created may be defeated or totally 
undone, Co. Lit. 236 U A defeasance of an estate for m 
term ofyeariy maybe made at the same time with the lease, 
or at any time afterwards. Byth. Con. 4th vol. 58, 59. 
When a iKHMT is future, and to arise upon a contingent 
event, it may be defeated by a separate subsequent deed, 
1 Jo. 411, Mose. 146. So generally att executory interest* 
as rents, annuities, conditions, warranties and the like, 
may be defeated by subsequent deeds, and so may bonds, 
&c. and other things executory. Co. Lit. 237. The de- 
feasance must be of as high a nature as the instrument it 
goes to avoid. Therefore a deed cannot be defeasanced 
by parol. Cro. Eliz. 697, 5 Bamw. & Aid. 187. An er- 
ror in a defeasance in reciting the date of the original in- 
strument may be material, and therefore the recital should 
say *^ on or about" such a date>. 4 Byth. Conv. 41, 2, 
vol. same, 45 n. a. A defeasance must be made between 
the original parties (or such of them as are concerned in 
interest or their representatives,) and the terms must be 
strictly performed by the party who is to avail himself of 
it. Pres. Shep. Touchst. 397, Cro, Eliz. 142, 3 D &E. 601, 
Willes. 586. Defeasances of freehold estates are now 
seldom resorted to, and are discouraged as tending to 
fraud. See Sel. Chan. Ca. 61. 15, Vin. Abr.439. 

6. Disclaimer. Where an estate is conveyed or devised 
to a person, the grantee or devisee may by deed disclaim 
and renounce the estate intended to be given him, if he 
has not previously done any thing to show his assent and 
acceptance, as no man can compel another to take an es- 
tate against his will. This differs so far from a release, 
that in the view of law the party disclaiming has no right 
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or interest to transfer, his renunciation rendering the grant 
or devise to him void, 4 Ves. 97, 3 Barn. & Aid. 36, 2 
Swanst. 365, 5 Madd. 435. 

Conveyances which were introduced in consequence of the statute - 

of uses. 

1. Coi>enant to stdnd seized to uses^-^f a man for a con- 
sideration of consanguinity or marriage, covenant to stand 
seized of certain land, to, the use of a wife or blood relation, * 
this will operate as a conveyance in their favor under the 
construction of the statute of uses. The covenantor must 
have a vested interest in the premises^ at the time of making 
the covenant. A husband cannot covenant with his wife 
for this purpose, but he may with another for her benefit. 
A child must be legitimate to be within this rule. — ^Dyer 
375. 2 Roll. Abr. 785, 788. An estate for years may be 
created by this conveyance, but an estate for years not be- 
ing within the statute of uses cannot be transferred by it, 
A stranger cannot take even as a trustee for the ftmily under 
this conveyance. — 1 Leon 195, 1 Co. 15, 4, a. Cro. Can 
529. 1 Sid. 25. The consideration of this conveyance 
is the foundation of it. Therefore no precise words are 
required, and a conveyance in the form of a grant, feoff- 
ment, release, bargain and sale or surrender, may still 
take effect as a covenant to stand seized, although it is void 
in other respects.— 3 Lev. 372. Carth. 307. 2 Ventr. 137. 
1 Mod. 175, 179. 3 Lev. 291. 4 Mod. 150. 1 P. Wms. 163. 
Willes 674, 682. 1 Bythe. Conv. 452. 2 Saund. 96. This 
covenant is disused in England as a form of conveyance, 
and is not known in our colonial practice. A conveyance 
by covenant to stand seized, a bargain and sale and a lease 
and release are what are called innocent conveyances f as they 
will not create a discontinuance, operate as a forfeiture 
or destroy a contingent remainder (thotigh they may ex- 
clude a contingent remainder by uniting the particular 
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estate with the reversion,) nor destroy a power id gross, ap^ 
pendant or appurtenant. — ^Lit* Sec. 598, WO, 606, 2 Lord 
Raym. 778. Feame. 246, 322. Sogd. Pow. 61. 2 Bythe. 
Conv. 313. 

Lease and rekase. — At comiiion law if there was tenant 
for years in possession^ a releasis could be made to him 
of the inheritance without lively of seizin. Under the 
statute of uses, the possession being transfened by construc- 
tion to the use, this conveyance was invented by Serjeant 
Moore. A bargain and sale for a year was first made, and 
the bai^ainee by the statute bad then the legal possession 
and the fee was granted to him by release. Thus livery 
of seinn and enrolment were rendered unnecessary, and 
the conveyance nu^t be made witfi the greatest secrecy. 
It therefore became afirequent and fovorite mode of con- 
^reyance in England. It has been used in this colony but 
very rarely. Our registry act requires all deeds to be re- 
corded, and therefore it couM not be used here for the 
purpose of secret conveyance but it it is directed to be 
used under the act of 1815, for barring entail. — 55 6. 3 
c. 14. 2 P. L. 155. 

3 Bargain and jofe.— ^This is a contract of sale for a pe- 
cuniary consoderation, under which before the land is ac- 
tually transferred in a legal form, the vendor becomes in 
equity, a trustee for the u^ of the vendee. — 1 Co. 121, b. 
The statute of uses giving the party entitled to the use 
the constructive possession, was accompanied in the same 
session, by the statute of enrolment, 27 Hen. 8, c. 16. 
limiting its effect as to bargains and sales, to such as should 
be by indenture and enrolled in a particular form. The 
bargain and sale under these statutes has not been adopted 
in this colony ; but our ordinary deeds of sale partake of 
the character of a feofiinent and also of a bargain and sale, 
und the registration operates m the same way as the enrol- 
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fiient Our ordinary deeds are in form like the deed of 
release in fee (used in England with the lease forayear,) biii 
they also contain a clause of warranty borrowed from th^ 
ancient feoffment, and ose the word ^ enfeoff' as well as 
"^ grant, bargain, sell, alieii, release and confirm.' 

Private actsofparliamenij are classed by Sir W. Black- 
stone among modes of alienation by matter of reconi. 
They appear to be resorted to in England, to aid pehR>ns 
who find their titles too complicated for ordinary coavey- 
ances, and are afiraid of latent claims. They have not 
come into common use as yet, amongst lis, but transfers 
and arrangement of the real estate of the crown, or the 
province, have been inade the subject of ehaetmeat occa^ 
sionally, Act of 1802, 42, G; 3, c. 7. 1 P. L. 461^ act of 
1815. 55, G. 3, c. 19, sec. 2, 8. 2, P. L. 150, 152, c. tfi, n, 
2, 3. 2 P. L. 157, act of 1827. 8, G. 4, c. 27, sec- 1 & £, 
1830, 11, G. 4, c. 8. tmd lands of a lunatic were aathodris* 
ied by private act to be sold, act of 1809. 50, G. ^ c 16i,2 
P. L. 59. See also act of 1814, 54, G. S, c. 18, 2 P. L. 
12G, and 1815, 55, G. 3, c. 5^ 2 P. L. 148. When private 
acts of parliament are made, afiecting property of indivi- 
duals, all parties interested are required to consult, and 
the legislature will not interfere with the just rights of any 
one, without his concurrence, unless in case of unreasona- 
ble perversity, by which a party wciuld put others inteeest- 
ed to great inconvenience without any advantage to kim« 
self, 2, B. C. 3454 

Grants of the crown lands. ¥he king^s grants are matters 

of record. The dignity of the crown is given as a reason 

in Dr. and Student, why no freehold can pass to or from 

the crown, but by matter of retord. Diai. 1, c* 8^ p. 34, 

'* The king's excellency is so high in the law, that nofiree* 

^' hold may be given to the king, nor be derived firomhim, 

'* but by matter of record." It is also there stated as a 
VOL. II. 29 
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liiaziiD, that the king may disseise no man, and no man 
may disseise the king, ox pull any remainder, or reversion 
out of bim* The usual method of obtaining grants of crown 
land has been as follows. The person wishing to obtain a 
tract, first filed a written petition in the office of the pro- 
vincial secretary, addressed to the governor, pointing out 
the property he wished to be given, and stating his cir- 
cumstances and means of improving and settling upon it* 
He was also required to shew (on oath I believe) that he 
was not seeking the grant with a view of selling the land 
immediately after getting it, but with a real intention of 
improving it. His petition then came along with others 
of the same kind, before the governor and council, and if 
there approved of, a minute was made in the journal of 
executive business, ordering so many acres to be allotted 
to him. The number being usually restricted to 500^ 
acres as a maximum to one grantee, 200 being the ordina- 
ry allotment to a settler who was possessed of the average 
means of cultivation. A warrant was then signed by the 
governor, directed to the surveyor general of the province, 
authorizing him or his deputies to survey to the applicant 
so many acres of land ; some^mes it was general, at other 
times it pointed out in what county, township, or tract it 
was to be allotted. On the survey taking place, the settler 
usually took possession of his lot, and sometimes many 
years would intervene^ before he could meet the further 
expeftsefi of a grant. ' When however the surveyor gene- 
ral made a return of his survey to the governor, the next 
step was a reference to the surveyor general of woods and 
forests for the province, or his deputy, who reported that 
the tract surveyed was not included in any of the reserva- 
tions under his care. The return of the survey and this 
certificate were then sent to the provincial attorney-gene- 
ral, who prepared from them the draught of a grant. From 
this the grant was fairly written out, in the secretary's 
office, signed by the governor at the left and upper corner 
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of the first page, and the great seal afBxed to it by the 
secretary. It was then recorded at full length in the 
secretary's office, and a plan signed by the surveyor-gene- 
ral annexed both to the grant and the record. It was 
then sent to the office of the receiver-general of quii-rents 
and the auditor of grants, in each of wh)ch it was entered 
or docketted, and a certificate was signed on it by the 
register of its being recorded, and by the receiver and au- 
ditor severally of their having docketted it. It was thoH 
•given to the grantee as complete, on his paying the fees of 
office, which were considerable. If there were several 
grantees it was usually arranged amongst them who should 
have the custody of it, generally it was kept by the largest 
proprietor or by the most respected individual. 

Much of this method was dependant on the king's in- 
structions, which underwent several variations in minor 
points, greater and more laudable strictness having beea 
latterly introduced. It was found in an early period,, 
when the governors were less restricted in granting land, 
that influential persons obtained immense tracts of land 
under various pretensions, which they did not afterwards , 
improve. Thus the land was kept out of the reach of set- 
tlers in many places, who would have cultivated it, but 
could not buy it (except at extravagant prices) from those 
the crown had entrusted with it, and who had got it for 
nothing upon promises of making settlements. Recently 
the crown has put a stop to granting land upon petition, 
and now crown lands are from time to time sold at auction 
in small lots not exceeding a few hundred acres. The 
grant must however be passed with all legal forma-' 
lities, to confer a title on the purchaser. Ihafve given the 
former method of procuring grants, as the greater part Of 
titles to land have been derived in that way, and it may be 
often necessary to recur to the usages under which it has 
been granted, to explain the circumstances of title and pos- 
session. 
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In Cape Preton while H was a separate government, the 
land was generally allotted to settlers upder crown leases, 
which did not copvey the fee simple interest, but the go-> 
veniment has intimated to the people of that Island, since 
its reannexation to Nova Scotia, that it will regard the 
holders or assignees of crown leases who have settled on 
their lands, as fee simple owners in every respect, although 
(hey should not take out letters patent. Maily of these 
liolrever, have from caution applied for, and been at the ex- 
pense of regular gttots from the government at Halifax. 
.We have seen that the election laws have adopted the 
tenants of crown-lease^land in Cape Breton, as entitled to 
vote as freeholders* It is generally prudent to obtain a 
regular patent, however the circumstances may be, as re- 
gularly no title can pass out of the crown without it, and 
if the owner lose his possession for a considerable time, it 
is nM knpo^sible that he might find difficulties in main- 
tailiing his right in the courts against intruders. They 
Hre Usually on paper, as documents of all kinds may be 
in Nova Scotia. Parchment is very rarely used, and 
itever required by law. For the manner of passing 
lelteft patent in England, which is substantially the samci^ 
see 2 B. C. S4^,7, 

CmiHrmtioii <ftrown grcaUs, 

i • '' A grant made by the king, at the suit of the gran- 
^* tee, shall be taken most beneficially for the king, and 
^* l^ainst the party :** 2 B. C. 347. This is 4he converse 
of the ordinary rule which interprets grants most strongly 
against the grantor, and appears to be intended to pre- 
tent public interests from being uakitentioDally infringed 
by ib^ liberality of the crown. The formula. *< of our 
^* speicial graee, certain knowledge, and mere action," 
negatives die idea of the gralits having been obtained by 
solicitation, prevents this strict rule of construction from 
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operating. 2« A subject's grant will be construed to in- 
clude whatever may be necessary to give it its operation. 
For example, if a man grant the profits of a certain piece 
of land for a year, a right of ingress, egress and regress, in 
order to take the profits, are granted by implication ; but 
the king's grant will not be extended thus by implication 
beyond its terms, and a grant to an alien of lands has been 
held to be useless, as it would not be extended construe* 
tively to be also a grant of denization. 3. If the king's 
grant be founded upon error or deception it is absolutely 
void, 2. B, C. 348. 

Fines and recoveries. 

1. Fcne^.-^This is a mode of conveyance used in Eng-* 
land, by which, under the fiction of a lawsuit amicably 
compromised, the title to land is transferred. Thus A. be«* 
ing owner of a jNcce of land which he wishes to transfer 
to B. B. brings a suit against A. setting up a claim to 
the land in an antique form of action [either by suit of 
covenant or warrantia chartae,'] A. instead of defending 
his title confesses that B. has a right to the land, and by 
licence of the court makes an agreement with him to dur^* 
render it up ; upon which a judgment is given by consent. 
Thus B. becomes the legal owner. (See the particular 
forms well explained in 2. B. C. 348.) The importance 
of a fine in England to the security of titles is very great. 
By a variety of statutes enacted to give greater s6« 
lemnity of form and efiicacy to fines, a transfer of this 
description is not only binding on the parties lo the 
conveyance, and their legal representatives, (who are 
called privies to the fine) but also, if duly formal, 
it binds all other persons, unless they make their claim with* 
in five years alter the proclamations made. There is an 
exception for married women, in&nts, prisoners, insane 
and absent persons, but they must ipake their claims with*' 
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in five years after their incapacity is removedi or they also 
will be bound. It is called a fine, because a sum of money 
by way of fine is paid to the crown, for the licence of the 
Court to make the compromise. 

2. Recoveries.^^Thia kIso is a conveyance by means of a 
fictitious suit concerning the land transferred. The per- 
son to whom the legal estate is to be conveyed, brings what 
is called a real action claiming the land, against the owner, 
who, (by throwing the defence upon fictitious parties un- 
der whose warranty, he states his title to have been de- 
rived, and who fail to defend it,) allows the claimant to 
recover judgment for the land, and receive seizin from the 
sherifi*, under a writ of execution (See 2 B. C 357.) A 
nominal judgment is also given in favor of the owner, 
against those who are supposed to have warranted the 
title to bim, which is now set aside as if defective. This 
is called the recompense or recovery in value, and, on ac- 
count of this supposed recompense, the heirs in tail are 
bound by the judgment ''on the technical supposition that 
they will have the benefit of it. The efiect of the recove* 
ry is that the land is transferred from the owner to the re-^ 
coveror who has now the legal estate. It operates to bar 
and destroy any entail that may be on the land, and also 
all remainders and reversions expectant on the determina* 
tion of such estate tail. 

A fine will not be valid, unless the parties or some of 
them have a fireehold interest in the lands. But tenant 
for years by making a fireehold interest by diseizin, may be- 
come party.— 2 B. C. 357. By stat. 34 and 35 Hen. 8 c. 
36. If there be a tenant in tail of the king's gift, with a 
remainder or reversion in the crown, a recovery cannot 
take effect, and by "stat. 11, Hen.7. c. 20. No woman 
after her husband's death shall sufier a recovery of lands 
settled on her by her husband, or on her husband and her 
by any of his ancestors." and by the stat. 14 Eliz. c. 8,-- ne 
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tenant for life of any sort, can suffer a recovery so as to bind 
those in remainder or reversion. Therefore if there be 
tenant for life and remainder man in tail, both must be 
parties to make the recovery valid. The restrictions of 
these statutes are I conclude in force here, under the lan- 
guage of the provincial act, which will be shortly noticed. 

Fines and recoveries are in modem times considered as 
mere forms of conveyance, the theory and original princi- 
ples on which they were first introduced being little re- 
garded. Christians note 2 B. C 360. For this reason 
we find that — 1. If levied or suffered without any good 
consideration or uses declared, they enure only to the use 
of him who levies or suffers them. No title to the bene« 
ficial ownership (or in fact to any ownership) passing by 
them, unless they are made on sufiicient consideration. 

2. The usual course is for the owner or tenant in tail 
who wishes to convey by fine or recovery, to execute a 
de^d pointing out the uses to which he wishes to transfer 
or settle the land, and the consideration and other cir- 
cumstances of the transaction. This deed if made before 
the fine or recovery is in England called a deed to lead the 
uses of it, if executed afterwards it is called a deed to c2e- 
clare the uses. 

Chancellor Kent informs that fines and recoveries have 
not been in much use in any part of the U. S. and pro- 
bably were never adopted or known in practice in most of 
the states ; that recoveries were in use in Delaware and 
Maryland before the tevolution, and that fines had been 
occasionally levied in New York, for the sake of barring 
claims'-^. Com. 485. Fines and recoveries of West In- 
dian estates, appear occasionally to have been executed 
in the court of common pleas in England by the additional 
fiction of supposing the lands to be in the county of Mid- 
dlesex, and these appear to have been admitted in the 
West-Indian courts as regular, but in Antigua and the 
neighboring islands, the deed declaring the uses, &c. 
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must be recorded io the Islands, within two years, by act 
of Antigua. — No. 270. anno. 17G4, 4 Geo. 3. act of Lee- 
ward Carribee Islands. No. 32 anno. 1705, 4 Anne, act 
of Antigua, no. 537, anno. 1799, 39, Geo. 3. See Barnes' 
notes, 216, 3d ed. Wilson on Fines, 57 4th ed. Stokes 
on the Cols. 426. There has been no instance however, 
for many years, of such a proceeding, the facility of barr- 
ing entails by deed under the colonial acts, rendering it 
unnecessary. The act of Antigua of 1705, no. 32, in its 
preamble says, ^' And whereas such fines cannot be duly 
levied in these islands for want of proper offices." Thiet 
objection will apply to Nova-Scotia, many of the offices 
required by the English law to the formality of a fine not 
being in existence in this province. Fines have not (that 
I am aware of) ever been used in Nova-Scotia. The form 
of action in which they are brought has not been adopted 
in practice ; and their utility, in preventing the revival of 
dormant claims to land, is in a great degree superseded by 
the joint effects of our statute of limitations, which pre- 
vents the bringing of any suits, real or mixed, for the re- 
covery of land after 20 years, and of our general acts of 
registry which give notoriety and precision to titles. 
Recoveries are rendered unnecessary by the provincial 
act of 1815, 55 G. 3 c. 14, 2 P. L. p. 155* by which it is 
enacted " that whenever, after the publication of this act, 
^' any person, being the tenant in fee taU of any lands, tene* 
^^ ments or hereditaments, toithin this province^ and offuU 
^' age, and entitled by virtue of the laws now in farce in Eng" 
^^ land, if such lands were situate in that kingdom, to 
^^ suffer a common recovery of such lands, shall be desir- 



* *' An aet to provide an easier method than is now used 
«' for barring estates tail in lands. Whereas the method now 
'^ in use for barring estates tail in lands and hereditaments by 
'* common reeoveries suffered at common law is liable iti 
'^ this province to many objeetions : Be it it therefore enacted 
^* by the Lieut. Governor, Council and Assembly.'' 



^ 6u8 of barring the estates tail 4lietein, soch tenant in tail 

*' shali personally appear before the justices of the supreme 

<^ court of judicature of this province on some day ill Htm 

'' time^ in the county tvhere the lands, tenements or heredita- 

" ments intended to be conveyed, be siiuate, and then and 

^' there shall cause th% said court to be moved for~kave to ac^ 

^' knowledge the execution of any indentures of lease and re- 

*' ledscj whereby the lands, tenements, and hereditaments, 

'' held in fee tail, shall be granted and conveyed to any 

^^ person or persons capable by law of holding lamb in this 

^ province, for any uses, intents and purposes in such in- 

^^ dentures to be eicpressed ; and also for a rule of the said 

^^ court thai such indentures be enrolled of record therein^ for 

^' the purpose of barring the estates tail in such lands ; and 

^^ shall also then and there exhibit to the said justices, . the 

^* said indentures, and prove the deed or instrument whereby 

^' sudi estates tail were created ; and that by force of siich gift, 

^' hcj the party applying as aforesaid, is tenant in tailj anden^ 

^' titled as aforesaid to suffer a common recovery of the lands 

^^ granted in the indentures so intended to be ackhow- 

'< ledged ; whereupon the said court shall take the ac-' 

'' knowledgment by the said tenant in tail of the due 

'< and voluntary exedution of the said indentures, and 

'^ cause an entry of such acknowledgment to be made by 

'^ the proper officer : and shall make a rule of the said 

'^ court, thereby ordering, that, unless go6d and sufficient 

'^ cause to the contrary be shewn before the last day of the 

'^ term, then next ensuing, the said indentures so acknow- 

^' ledged, shall be enrolled of record of the said court, for 

<' the purpose of barring all estates tail in the lands and te* 

'* nements in the said indentures mentioned ; and further, 

^^ shall direct a copy of such rule and a notice of the applica^ 

^^ tionfor the same, and for all persons interested in th& said lands 

*' held in taUy to appear in the said courts and to shew cause, if 

'' any they have against the said rule before the same skaU expire, 

'< to be inserted in the newspaper called the Royal Chtzette, at 
VOL. II. 30 
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^^ Hal^aac^ continually from the date of the said rule until the 
*^ time for shewing cause against it shall he elapsed.^ 

2. ^^ And be it further enacted. That jf sufficient cause 
^< cgaimst enrolling the said indentures for the purpose of 
** barring such estates tail, be not shewn to the said court 
*^ b^mre the last day of the term next ensuing that in which 
<^ the rule shaU be granted^ the same on that day, upon 
'^ procf being given of the insertion of the notice aforesaid in 
'^ the said newspaper, shctU be made absolute^ and the same 
*' Indentures^ and aU the proceedings rdaiing thereto^ AaU be 
^^ enrolled cf record of the said courtj after a docqwt of the 
^' judgment for such enrolment shall have been signed in the 
*< same manner as the docquets of other judgments of the 
*' said court in civil cases." 

3. ^^ And be it further enacted, that such indentures so 
^^ enrolled as aforesaid, shall ^om the time of their enrolment 
** be sifffkient and effectual in law to bar aU estates tail in the 
^^ lands, tenements and hereditaments, by the said inden- 
*' tures granted and conveyed with their appurtenances, 
^^ and all right and title of the tenant or tenants in tail, 
" and of their issue in tail, and of aU others claiming under 
*^ and by force of the original gift or grant which created such 
^' estates tail in and to the same lands, tenements and 
'* hereditaments ; and all reversions and remainders expectant 
" upon the determination of such estates tail ; and to pc^s 
" and to vest the said landsj tenements and hereditaments, 
*^ in such indentures contained, with their appurtenances 
*' to and for such estates^ uses and purposes, as shall be timst" 
*' ed eapressed avid declared therein, asfiiUy and effectually as 
^^ ^ the party by whom such indenture shall be acknow- 
^ ledged were seized of an estate in fee simple at time of 
" making such acknowledgment, or had suffered a com- 
*^ mon recovery in his Majesty's court of common pleas at 
^* Westminster in England, for the same lands within its 
^' juHsdiction, Provided nevertheless^ that the sarne indentures 
" be also duly registered in the registry of deeds in the county 
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'^ or district wherein the lands thereby conveyed Wft situatfi.*^ 
The title and preamble both speak of recoveries as the 
method * now in use^ and ^ now used' bat I suppose it re- 
fers to England, or has been copied inadvertently from the 
preamble of some old act of one of the former colonies. 

In the United States entailing of estates has been little 
practised and is generally, if not wholly fallen into disuse 
In New York fines and recoveries are abolished. The 
Antigua acts before referred to have substituted an ac- 
knowledged deed for fines as well as recoveries. Our act 
only extends to recoveries, and it requires the tenant in 
tail to acknowledge the deeds. Where there is a life es- 
tate and remainder in tail, it may be necessary to deter- 
mine the life estate, by a surrender firom the tenant for life 
to the remainderman in tail, to the use of the intended 
settlement, — ^in order to have a tenant in tail qualified to 
avail himself of our statute. The acts requires the deeds 
to be by lease and release, which is an anomaly in our 
practice, and does not appear to be productive of an}' be- 
nefit, the Antigua act only speaks of deed or deeds. There 
have been but two conveyances under this statute, at the 
Halifax court. I am informed that it has also been acted 
on in the country in one or two instances. It may be- 
come desirable if settlements should come into frequent 
use that this act should be revised and perhaps simplified 
in its regulations. . 

In many of the United States it has been thought bene- 
ficial to abolish estates tail altogether. ' In South Carolina, 
fee's conditional exist as the common law stood before the 
statute de donis, and in some states* if an estate be granted 
in tail, the first donee takes a life estate, and the remainder 
man a fee simple. An estate in tail can not by any in- 
genuity perpetuate land in a family beyond the length of 
a life or lives in being and 21 years after, when the pos- 

* Connecticut, Ohio, and Missouri, nee 4 Kent. Gom^ Ifi« 
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sessors may dispose of it as they think proper. This kind 
of estate is entangled with a most tremendous chaos of 
refinements and difficoities, on some of which the most 
erudite lawyers differ in opinion occasionally. Some 
change will b^ very salutary, as landed property in Nova- 
Scotia advances in value, to prevent intricacy and uncer- 
tainty of title, which are sure to follow the law of entails. 
The code Napoleon (code civile) art. 896, abolidies en- 
tails altogether. Perhaps the Connecticut rule is the best 
amendment this principle is susceptible of, as it does not 
increase the power of the parties to alienate the estate be- 
yond the English law, while it relieves the law of real es- 
tates of the perplexities which have arisen from this 
source. 

Rules fir the Construction of Deeds. 

1. The construction shoi:^ld be favorable, and as near 
the intention of the parties as possible, according to legal 
/ules. — 2 B. C, 379. 3. When words aye free ftom am- 
Jjiguity, the literal meaning is to be adopted, but where 
the intention is clear the words used should not be suffered 
to counteract it by too literal a reading. Therefore un- 
gramatical expressipi^s are not to be considered as destroy- 
ing the effect of a deed. — ibid. 3. In interpreting a 
deed the whole context is to be considered and no mean- 
ing to be afiixed to ^ particular sentence or paragraph, as 
if it were pnconnected, different from that it would have 
ivhen re^ in connection with the other parts of the docu- 
ment, and if possible some effect should be given to 
^very expression used. — ^ibid 380. 4. A construction 
is made most strongly against the grantor or contracting 
party where words are dubious. This rule is not applica- 
ble to ii^dentur^s, nor is it resorted to while any other 
rule of construction will clear up a doubt. 5. If the 
words are capable of two meaning?, on^ of which would 
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be against law, that interpretation shall not be used but 
the parly shall be presumed to have intended to act or 
grant within the limits of legal right and authority. — 
Therefore if tenant in tail makes a lease to A. B. for life, 
without saying for whose life, it will be construed to be 
during the lessor's life and not that of the tenant, as he 
could not legally make a lease beyond his own life. — ^ibid. 
3S0. 6. If in a deed there be two clauses totally in- 
consistent and irreconcilable with each other, the first 
shall be adopted and the last rejected. In a will the rule 
is that the last shall be adopted and the first rejected. But 
if possible the clauses should be reconciled. — ^ibid. 380. 
7. A devise is so expounded as to pursue the in ten- 
tion of the devisor, as ikr as it can be possiblyvunderstood, 
and as we have seen under ^ title by detiscj^ many strict 
rules of law are dispensed with in wills, in consideration 
of the exigency under which they are often necessarily 
made* 
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TITLE ST JUDICML SALE. . 

This may be considered as a distinct iiead of title, from 
that arimng by deed, because Jtlthou^ the purchaser re- 
ceives a deed, yet the title depends on the judicial pro- 
ceedings on which the sale is foiinded, the deed being but 
a part of them ; while in deeds made by the proprietor 
himself, his interest passes by virtue of the instrument of 
conveyance which he executes. 

1. The first kind of these sales is that under an execu- 
tion for the payment of debt. The provincial statute of 
1768, 32 G. 2, c. 15. 1 P. L. 21, 22, 33. Sec. L 
which has been noticed before under * estate upon condi- 
tion' authorizes an execution to be extended on the real 
estate of the debtor where there is not personal estate suf- 
ficient. 

Appraisemeni. — ^I%e sherifi'or his deputy* at the re<{uest 
of the oreditorf or of his agent or attorney is directed to 
give a written notice to the debtorf or in his absence to 
his attorney or agisnt to name an appraiser, the creditor| 

* Provost Marshal in the act, but sheriff substituted for that 
officer by act of 1795, 35 G. 8 c. 1. Sec 1. I. P. L. 844, 845. 
tor creditors, tor debtors* 
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is to have a like notice to name another, and the sheriff or 
deputy is to name a tbinL Tl)e appraisers are to be free- 
holders and pensons not interested ^< discreet indifiefent 
men." If oa the part of the debtor or creditor there be 
no apiMraiser named after three days notice, the sheriff or 
depvty is to name one for the party failing to appoint, and 
in like manner if the debtor be absent from the province, 
and have no knomna attorney or agent, he is then to name 
one for him. The sheriff or depnty is to cause the ap« 
praisers " to be sworn befcHpe some of H. M* justices of 
the peace faitf^vlfy^aud in^fwrtioUy io the beat of their dcSU 
and knowledge^ taappraise such real estate Hi thcdl bt shewn to 
them*^ The sheriff (or deputy) and the appraisers are then 
*< forthwith" to repair to the itemises and on view and ex- 
amination the appraisers are to decide whether the rent of 
the property will be sufficient to pay off the debt, costs 
and 'lawful interest" and also to defray all '^necessary 
repairs," within Iwa years." If the appraisers, or two of 
them, decide that it will, the sheriff (or deputy) is then 
to extend the execution on the rents only« The shmff 
(or deputy) in this ease is to cause the person in posses-^ 
sion whether be be the debtor or a tenant to attorn, and 
become tenant to the creditor and to pay him rent qvmrter* 
ly ; for which if* not duly paid the creditor may distrain 
and the person in possession be removed from the land by 
the sherMT or deptrty on non p^rment of the rent. The 
creditor is, when the execution isleried mi the rentSf to re- 
ceive them until the judgment is paid off with costs and 
interest. [The explanatory and amending act of 17^3, 3 
a^d 4 G. 3, c. 8* 1 P. L. 95, mentioning that doubts had 
arisen on this part of the act of 1 768, concerning parties 
refusing to attorn, or not paying the rent, enacts that 
" every such debtor, or debtors, or persons* in possession of 
^^ the premises on which execution shall be extended; who 
^' shall refuse to attorn, as tenants to the creditor or ere- 
" ditors at the rent fixed by the appraisers; or shall neglecl 
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'^ or refuse to pay the rent as it becomes due, then and ill 
^^ either of thpse cases, the person or persons in possession 
^* of the said lands or tenements, shall be deemed as guil<^ 
" ty of a wrongful det&iner ; and shall and may be prose- 
" cuted as directed" by the act of 1758, 32, G. 2, c. 3, 1 
P. L. 6, by which they may be arrested and made find 
security or sent to prison, and on convicticHi the premises 
are put into the landlord's possession again, and treble dam- 
ages and costs given against the person who forcibly or 
wrongfully withheld the possession* (See post, tinder the 
general title of actions, 3d vol.) A form of the attornment 
is also piiBscribed.in 1 P. L. 95.] 

Sec. 2. of the act of 1758, 1 P. L. 22, (as amended by 
act of 1773, 13 and 14, G. 3, c. 4. 1 P. L. 180.) directs 
that if on the view and examination mentioned in clause 
first, the appraisers should not think the renUl sufficient 
to satisfy the debt with costs, interests and repairs in two 
years, then the execution is to be levied on part of the es- 
tate, which must in that case be appraised by^i;e apprais^ 
er^fit and discreet men two to be chosen by the debtor two 
by the creditor and one by the sfaerifi* or deputy, who shall 
be^worn " to do equal justice between debtor and creditor in 
" valuing the sasne^ and shall set off so much thereof as they 
'^ shall think sufficient to satisfy the debt with costs and in-" 
'^ terest, with as little injury as may be to the debtor and 
'^ to the remainder of the said estate" but if the appraisers 
find that this cannot ^' conveniently be done" then the 
execution must be levied on the whole real estate of the 
debtor. When the execution is levied on part or the 
whole of the land itself, under the 2d clause as amended; 
the sheriff or deputy is '< inunedi^tely to deliver seizin and 
possession thereof to such " creditor or creditors," he is 
also to cause the parties in possession or improvement, to 
attorn to the creditor, [this attornment by the aet<^1763, 
3 and 4 G. 3, c. 8. Sec. 2. 1 P. L. 95, is to be in the same 
form with tbut given when the rents only are levied on, 
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ikhd the tBxne reniedy is thereby given the creditor under 
Uiid act of forcible entry and detainer, against the parties 
reJSuiog to attom, or not. paying the rent, ai| in the case 
of levy oa the rents only ; but the rent is to be fixed by 
thio creditor, when the levy is made on the ladd Itself and 
iiot btk the rents iherely. 

SeC' 3. tn all cases, of appraisement made tinder this 
Act, whether in lands in whole or in part, or rents onlyi 
^^ the ajppraisers shall make and mlacrihe a trUe and ifopat*- 
tial 4i^ifprm$emeni ihereoP — ^which, ^^ being annexed to the 
^^ exetutibn, and duly ri^tumed by the (Sheriff) orbiti depu- 
^ ty, and filed and reeordid therewith, bji the clerk of the 
<* court from whence the same issued^ in a book to be.hept 
^ by him fw that purpose, " Ae (sheriff) or other officer ^lerm 
^ if^ such sxeeuJ^on, sf^cdl imm^i&tely €(eecut^ a dsei ((fs$h 
*^ tfsu^ hnis or tmmefUS io sneh creditor or creiSiUnti in 
^^ consideHUion of the ffdhe/ound by mft agprmers^ ip he 
*' iAereJn mentioned, toAo, hy nftm ihereqfif^ or qf.said ra^rn^ 
" shall vkdee a good i&le to sM% creditor or creditors, t^ or 
*^ their kArs or assigns in fee. Sub/ect^ neperth^ess^ to aii sf ai- 
ty ofreden^tion as hereinafter prescniedJ^ A forfeit of £^ 
is iittposed on th^ clerk of court omitting his duty under 
this claufens, '' to be recovered by action of debt by the 
party grieved." 

Slec. 4. A debtor, bis heirs, executors and administra* 
tors» or assigns, may redeem the property within two years 

* Sapreme Court, at Halifax^ Easter Term^ 1823. Lessee 
of Mitchell, ts. Ring. This was an action of ejectment. 
The lessor of tfa^ plaintiff set out a title, grounded on an at- 
tachmentof real estate, followed |;>yiudgipeQt, execution and 
levy on the property; but could not shew an appraisement, 
^e title under the sheriff's deed was decided to be insuffi- 
cient, as all the requirements of the pronocial scalate,bad 
not been cofiiplied with. The party should follow every mir 
nute requisite of the law, where the title of real estate is con- 
cerned. Omnia essent rite acta. The court was unanimous, 
iflbief Justice Blowers cited Lewis v. JKngham, 4 B. & Aid. 
677^ as decisive against the title. 

VOL. II. I 3l 
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after the levying of dti execution, may bring an action df 
account against the creditor or his assigns. Upon pay-* 
ment of the debt, with costs, interest and repairs, (which 
payment the creditor and his assigns are '^ obliged to ac- 
cept,"} the creditor or his assigns is immediately to ^* sur-* 
^' render all such estate to the debtor or debtors, their 
" heirs, ejitecutors, administrators or assigns, and deliver 
" up quiet and peaceable possession thereof." The cre- 
ditor is prohibited from expending or charging for repairs 
(though necessary) if they eicceed one half of the rents^ 
unless by consent of the debtor. 1 P. L. 23. 

Sec^ 5. " When any estate shkll be found by the apprais- 
^ era to he of greater value than the debt andco$t, the creditor 
'^ or creditors shall be obliged, at the expirati<m of thirty 
'^ days next after the end of the said two years (if not 
" sooner redeemed) to give public notice by advertise- 
« ment (explained by act of 1773, 13 & 14 G.' 3, c. 4, P. 
L. 180, sec. 1 , to be by publication in the Nova Scotia 
Gazette, or other public newspaper, and in some public 
place in the township, 6x other place where the lands lie, 
at least thre^ several times during three months before 
such sale.) " that the lands or tenements, soextended, are 
" tb be sold at public auction by the ( sheriffs) of his deputy^ who 
" are hereby empowered to sell the same^ and to execute to ' the 
^^ person ot petMns purchasing the same, a deed thereof as 
'' of a fee simple, t^^AicA deed being registered as by law re- 
'^ quired, shall be good and valid in the law ; but in the 
'^ mean time, and until such sale shall be made, the equi* 
'* ty of redemption of such lands or tenements shall be 
" open in favor of such debtor or . debtors, their heirs, 
'' executors, administrators or assigns, to recover the same.^' 
If the land. bring more at the auction than will pay the 
" debti costs, charges and interest," the creditor, his attor- 
ney, agent or assignee, is to pay the overplus to the debt- 
or or his representative or assignee. The creditor is also 
in this case to account to the debtor for all rents and pro- 
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fits receiTed in the intarim, " fir9t deducting for all pece9- 
Bary repairs." If the proceeds of sale prove in$uQcient 
to cover the " debt, costs, charges a^id interest," the cre- 
ditor, his heirs or assigns, '> may hav^ an alias execution 
against the debtor for the residue." 

Sec. 6. So where upon appraisement, the estate appears 
" insufficient to satisfy the judgment, with costs, charges, 
interest, and needful repairs," or whe^e.ej^ecutiop is levied 
on rents only, there is a deficit unsatisfied at the end of 
two yews after levy, the rents not having paid ofi" ^< the 
judgment, cost, charges, interest and needful repairs," in 
full, " in either case an alias execution may issue on the 
'' said judgment for the remainder, and be levied on sucH 
^^ other efiects or estate as can be found of the debtor ; or 
^^ his body may be taken and detained until satisfaction be 
^^ made of such judgment, with cost, charges and interest." 

Sec. 7. Provides that this act is not to be interpreted to 
deprive a debtor of the benefit of the provincial act in fa- 
vor of insolvent debtors. The act of 1773, 13 and 14 
G. 3 C. 4, sec. 3, 1 P. JL- 180. provides that the act of 
1758 [32 G. 2 c. 15. 1 P. L. 21 to 23.] shallnot affect'^ the 
^' title of any minor, feme covert, or person nan compos 
*^ mentisi ' imprisoned or absent firom the province," and 
gives the parties six years after disability removed, to sue 
for their property. The effect of this clause will be of 
course, to annul sales under execution of the property in 
land, of persons so circumstanced, unless they ma^e th^ 
sale good by tacitly acquiescing for six years after they are 
in a firee and independant situation, and suffer under no 
legal impediment or restraint which ivoulfle;ccu8e thenpn* 
assertion of their right. 

2. Ju^mmt incumbrance on land* 

A judgment, by the common l^w rules, ia considered as 
if given on ttie first day of the tenn in which it is entered^ 
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aud, at common law, bound the real property of t)ie debtor 
from that time, having an ^ifect similar to a recorded mort- 
gf^, and the ^it of execution bouhd the goods.— r(S^e 
Tidd's practice 967, and the authorities there cited.) Thk 
general principle has been modified by several statutes in 
England, and in this province, it is limited by the acts of 
17{S8, 1822 & 18S2.By the act of 1758, 92, 6.2, c. 18, sec. 
», IS, 14 and 15. 1 P. L. 27. Sec. 19, it is enacted, 
^' Tfbm the first judge on the bench inany of H. M. courts 
^ 9hall iign every judgment without fee, and set down the 
** day of the month and year of his so ddng, upon the 
'* paper or docket which he shall sign y which day of the 
*' monlh and year shall be also entered upon the margii^ 
*'- of the record, where the sfaid judgment shall be entered.'' 
Sec.'lS. ''And such judgment as against purchas;ers btma 
^^ fidej for iMuable considerations of lands to be charged 
" thereby, shall; in construction of law be judgments only 
** fhim snch times as they shall be so signed, and shall not 
•' relate to the first day of the term whereof they are en- 
<* tered, or to the day of the return of the original or filing 
" the bail." Sec. 14. ** That no satisfaction shall, at any 
" time, be entered on the record of any judgment, upon 
<* the motion of any attorney, except the siid attorney shall 
*' -prove his warrant for acknowledging such satisfaction, 
" by affidavit of one credible witness iii writing, to be 
'* filed in the oilice where such judgment is entered." 
Sec. 1&. "l^at notm^ of execution shall hind the proper- 
" tybtt^egdods of the piM-ly, against whom such writ of 
** executidih is s^ied forth, but^m the time such tori^ ihaU 
^* be SdHvered to the sheriff, under sheriff or coroner, to he 
^ executed; and the sheriff, under sheriff and coroners, 
" shall, upon the receipt of any such writ, without fee, en- 
" dorse thereon the day of the month and year whereon 
" they received the same." 

the act of 1822, 8, G. 4, c. 1. sec. 6, 3, P. L. 122, 
wifcols <« tWat no judgment obtained in any court of law 
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^' within ^is province, shall operate as a lien upon the 
*' r^ai estate of any defendant or defendants, beyond <Hie 
^ year from the signing of such judgment, as aforesaid, 
^* unless the plaintiff or plaintiffs shal), within one year 
^^ from the signing of such judgment, take out execution, 
^< and have the same extended on the real . estate of such 
" defei^dant or defendants, unless such judgment shall 
^* have been obtaiped previous to the passing of this act, 
f ' in which case it shall and may be lawful to ^ke out exe^ 
'^ cution within six months from the publication hereof.^ 
Act of 1832, 2 W. 4, e. 51. Passed 30th March, 1832. 
Sec 1. Where it is intended to bind real estates or rents 
by a judgment, or to levy an execution on real estate or 
rents — the judgment is to ^^ be first registered in the office 
^ of the registrar of deeds, for the county or district, 
^^ wherein the lands, hereditaments, or chatties real, do 
*'^ lie, which it is intended to charge and bind,'* or which) 
or the rents whereof *^ it is intended to seize and take in 
^' execution." Sec. 2. directs a copy of the docket of the 
judgment to be produced at the registry of deeds *^ for the 
^ county or district wherein all or any of the lands, heredit- 
^^ aments and real estate," on which it is intended to charge 
the judgm^it or levy the execution. This copy is to coi^- 
tain names of the parties, amount of the judgment and 
date of signing it, and to he certified '^as and for a true 
copy" under the signature of the ^' Prothonotary or clerk of 
^' the court wherein the judgment was recovered, and under 
" the «eaZ of the said courts The register is to mark on the 
certified copy " the day and precise time" of its being pro- 
duced to him. He is to ^^ enter and register it in the book 
of registry," and also enter the time of its being produced. 
He is to '* indorse a certificate of the registry on the said copy 9 
^' and deliver the satpe to the party." The judgment 
is to be *^ deemed to be registered only from the day and 
^' time when such certified copy was so produced for regis- 
^' try as aforesaid." gee 3t enacts that no judgqient recoy^ 
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It will in lul cases be prodeot for a person purchasiiig 
land, or lenditag money on it, td have a search made {6i 
recent judgments, in the inferibr and supreine cdurts for 
the county wherein tbfe land is situated, and also in the 
county where the owner resides, if it should be a different 
one. If he has reason to siispect the owner to hate 
been id debt to any j^articular person, he should ascertain 
whether there may bot have been a judgment in the county 
where the creditor resides. A judpnent is binding oh 
lands acquired afterwards by the debtor. Mr. Kent thiiiks 
that the sheriff 's deed may be considered as having rela- 
titjin to the date of sale, although executed afterwardsi 4 
Cotn. 427. 

8. Attdchment incunihrances. 

^fore the siiS{^nsion oif the attachment law by act of 
1624, 4& 5 6. 4^c. 7, 3 P. L. 181, land in this province 
cotild be taken in the commencement of a suit, by writ o( 
attachment, grouiided on a common affidavit of debt The 
act suspended the operation of this law for a term of years, 
which has been prolonged since for a further period, by 
act of 1829, 10 6. 4, c. 19. Cases of diibtors absent or ab-' 
sconding from the province are excepted from the suspen- 
sion, and their lands and goods may be still taken under 
attachacient. It is necessary, therefc^e, that a purchfisei^ 
should attend to this in searching for inciunbranees, as the 
attachment makes the jMroperty liable for the amount of any 
judgment that may be recovered under it. 

The act of 1793, 38 G. 3, c. 10, 1 P. L. 321, gives au^ 
Ibority to the sheriff in each county, to administer the ne- 
ceasacry oaths to appraisers, (or, if they are quakers, theaf-^ 
firmations,) in i^ivpraising *< gockk, chatties, lands or dther 
*< real estates, by them hereafter t<i be attached on niesne 
*^ process or t^k^n in execution." 
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4. Existence of suit respecting the property considered an 

incumbrance. 

Analogous to judicial sales and incumbrances by th^ 
direct process ol courts of law, is the lien or incumbrance 
which affects land, the title and ownership of which is in 
litigation. We have already seen that the seller of the 

f)roperty roust have the possession, either actually or by 
egal construction, in order to convey any title to the pur- 
chaser } but although he has the possession, yet if there be 
a cause pending respecting the property, he who purcha- 
ses must take the estate, subjected to the rights of the 
parties, who are prosecuting the cause against the posses- 
sor from whom he buys. The existence of a suit in a su- 
perior court is of itself sufficient in law to bind the pur- 
chaser, who cannot be allowed to allege that he had not 
notice of it. 3 Atk. 392, 2 P. Wms. 482,2Atk. 174. li 
Ves. 194. But the suit must not be collusive, 2 Cha. ca. 
116. It must be in full prosecution, 1 Vern. 286. but see 
11 Ves. 194, 1 Cha. ca. 150, Sugden on Vend. ^ iPurch. 
613, 614. It must relate to the estate * itself, and not 
merely to money secured on it. 3 Atk. 3d2. See also 
thatch on Mortgages, 384-5. 

5. Sate of lands of absentee proprietors ^ for non payment of 
county or town raiesy or non performance of highway 
labour. 

The act of 1793, 33 G. 3, c. 6, 1 P. L. 317* sec. 1, di- 
rects that when no person appears *^ to pay the rates and 
" taxes assessed on any tract or parcel of land, or to peir- 
'^ form his proportidn of highway labor for the same, and 



* There wasi a formisr act enabling the landd to be let on- 
ly, and limited to townships, (excepting Halifax). Act of 
1765, 5 G. 3 c. 5, i P. L. 110, of which the act in thto text is 
an extension. 
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** no goods or chatties can be found on the premises, of 
<< within the county," to be distmined or taken in execu- 
tion for the rates or taies, or for the fine for non perform- 
ance of highway labor, the collector of all rates and tal- 
es fer the district or the surveyors of highways for the dis- 
trict, to report to the spring sessions such deficiencies. — 
The justices are then to order the clerk of the peace to 
advertize for three months, the lands to be let, ^ in the 
most public places in the county and township." If any 
one will hire them for one year, at a rent sufiicient to pay 
off the rates or fines due, with the "reasonable charges" of 
advertizing, they are authorized to let them to the best ad- 
vantage, by this act, and the previous one of 1765, 1 F. L. 
110, but if no bidder appear who will give so much rent, 
then the clerk of the peace is to make a representation of 
the business to the supreme court, upon which that court 
is " in all such cases to direct a sale to be made at public 
" auction, to the highest bidder, of so much of the delin- 
'* quent's lands as shalT be sufiicient to pay the amount of 
'* his, or their said rates, taxes and fines, together with 
*^ the charges of such sale, and good and sufficient deed 
(< or deeds of conveyance, of the land so sold to be made 
" wd executed, by, and in the name of, such clerk 
*^ of the peace respectively, reasonable means having 
" been previously used by the said court, according 
'^ to its discretion, for the ascertaining of the proprietor 
" and for the enabling of him by due notice, to prevent 
** the necessity of such sale, by satisfying the said charges 
^* and expenses, with the costs attending such enquiry and 
'^notice as aforesaid." (The former act of 1765, 1 P. L* 
110, sec. 3. makes the lands " chargeable" with the taxes 
unpaid, so that previous to the sale they may be consider- 
ed as an incumbrance*) If there be a surplus out of the 
rent, when the land is let, or the price when it is sold un- 
der this law; after all the rates or fines due, together with 
all reasonable costs and charges attending the various 
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8te]^ of tiM proceedings required by the act, the surplus is 
to be paid to Uie proprietor, ^< or any person duly author 
riced'' to reotiveit for him. If unclaimed then, it is to be 
paid into the county or district treasuiy, and if not claimed 
for three years the sessions aaay apply it ^' to such public 
*^ purposes, as they shall think meet.'* Sec. 2. Imposes a 
forfeiture of £2, on any collector of taxes or surveyor of 
highways, neglecting to report delinquents, and a similar 
forfeiture on any clerk of the peace neglecting to repre- 
sent it to the Supreme court. The fines go to the poor 
of the township. 

6. Sale of land for nonpapnent of dyke rates. 

The act of 1769, 9 and 10, G. 3, c. 2, 1 P. L. 155, au-. 
thorised the sale or letting of lands for payment of dyke 
rates unsatisfied. The substance of this act has been in% 
corporated in the act of 1823, 4 6. 4, c. 13, 3 P. L. 155, 
the general act respecting sewers which repeals that of 
1769, with all other previous acts on that subject. The 
general provisions of this law have been noticed in the first 
vol. Sec. 4th, enables any one justice of the peace to 
, let the lands of those whose assessments are not paid, 
(when there is not personal property to distrain on, to be 
found in the county or district,) to a sufficient extent, to 
pay off their arrears, first giving 20 days notice in the town- 
ship, or place where the lands lie. The 8th section autho* 
rizes the same course to be pursued in case of fines for not 
attending to the orders for repairing and securing dykes 
in cases of exigency. The proceeds to be paid over to the 
commissioners. The 9th section enacts, '^ That if no per* 
** son shall appear to pay the proportion of any assessment 
^' made according to the provisicms of this act" — and no 
sufficient personal property can be found to distrain upon 
for it. *^ The commissioners of sewers shall by advertise- 
^ ment during three months i^ the Royal Gazette, causa 
'< notice to be given for the selling the lands of such per- 
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** son : setting forth in the said notice the time and place 
'* of such sale, and also, that if no person shall appear with- 
^ in the said three months to pay the said proportion of 
*< sach assessment, with the costs of advertising the said 
^^ land, that the same will, at the expiration of such notice, 
<* be sold at public auction by the shenff or his deputy, for 
" the purpose of paying the said proportion of the said as- 
*^ sessment ;" if the rates remain unsatisfied at the end of 
the three months, the commissioners or the major part of 
them, are to cause the '' sherifi* or his deputy at the 
" time and place set forth in the said notice, to sell at 
^^ public auction, to the highest bidder, so much of such 
'^ delinquent's lands, so dyked^ drained or improved as afore- 
" said,* as may be sufficient to pay the proportion of the 
^' sum due as aforesaid with the charges ; and the sheriff 
" or his deputy is hereby authorised and directed imme- 
^' diately upon such sale, to execute a deed thereof, and 
*^ deliver seizin and possession of the lands so sold, to the 
" purchaser or purchasers, (for which the said sheriff or 
" his deputy shall receive a fee of ten shillings and no 
*' more)." By sec. 18. lands set off or granted for the use 
of " schools, glebes or ministerial rights," are exempted 
from sale under this act, but left expressly liable to be let 
out as directed in 4th section. An appeal is given from the 
proceedings of commissioners of sewers by the 20th clause, 
to any owner or possessor of land, who thinks himself in- 
juriously affected by their proceeding, by cerrform on secu- 
rity given for costs. • This appeal if interposed before the 
completion of a sale under the act, would I think legally 
suspend the operations of sale until it was determined. — 
See vol. 1. Sewers. 

7. A teniporary local act affecting the rear blocks 
of the township of Guysborough, Sydney County, only— 



* That is, land improved by the dams and other works done 
und^r the comnussionerB. See act 1832, c. 7. 
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authorise? the opening of roads, and sale of lands of those 
who do not pay their assessed rates for the purpose. — 
The provisions are modelled nearly on the law for selling 
delinquents' lands for county rates; but this act, 1823, 4 
G. 4 c. 22. 3 P. L. 162, which is a temporary law, will be 
more particularly explained under the general division of 
laws of local operation. 

8. Two local acts authorize the sale of shares or 
pews in meeting houses, for non payment of assessments, 
one the Truro act of 1814, 54 G. 3, c. 18. 2 P. L. 126.— 
The other act of 1830, 11 G. 4 c. S, respecting the Corn- 
wallis Meeting House. These will be particularized here- 
after.* 

9. Transfer of land to government, when required for military 

purposes. 

The maxim of law is, that the safety of the common- 
wealth is the supreme law. It flows as a necessary convey- 
ance from this principle, that when land belonging to a 
private person, is required as a site of fortresses for the 
military defence of the country, an option is not to be 
given to the private owner, whether he shall retain it or 
give it up to the public ; he is obliged to yield it and in re- 
turn is entitled to a just compensation for its value. The 
public utility of roads and canals has made it also a gene- 
ral principle in legislation and jurisprudence, that when- 



* There is also a provisionfor letting and selling the lands 
of absentee proprietors to pay their share of the costs of a 
writ of partition, the act of 1773, 13 and 14 G. 3, c. 2. 1 P. L. 
179, sec. 3. authorizes any justice of the peace to let out a£i 
much of their land as will produce the «xpences due, where 
there are no personal goods, and the act of 1791, provides for 
sale of the land in the same manner 31 6. 3, c. 1 P. L. 283, 
as the act respecting sales for non payment vf county rates, 
except that the sheriff is to give the deed. 2See title Partition 
next vol. 
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ever it is necessary to carry them through the lands of 
private owners, it should not be optional with the owner 
to refer his concurrence, but he is compelled to sell for a 
reasonable estimated value* In conformity with these ideas, 
the act of 1778, 18, G. 3 c. 1, 1 P. L. 208. sec. 1. directs 
that when ^' the commander in chief of H. M. troops 
<< troops here shall judge it necessary that certain lands 
'< should be made use of to erect fortificatians or other miK- 
tary usesy^ the governor on application of the C(»i-» 
mander in chief of the troops (the offices having been 
sometimes disunited) or at the request of the owner 
of the land, i^ '^ to appoint a special court, to be held 
by the supreme court," if the lands lie in Halifax county, 
and the inferior court for the county, if they are situated 
elsewhere. 

Sec. 2. The court when duly appointed is to issue a 
*^ precept in the common form, directed to the [sheriff] or 
*' his deputy, to summon a jury of 24 good and lawful men, 
" freeholders from the town or precinct nearest to which 
" the lands shall lie, to meet at such time and place as the 
'' judges shall direct by their precept aforesaid, who shall 
^ then andthere duly be sworn to estimate and appraise the 
'* same." 

Sec. 3. *< The jury thus sworn shall view the premises 
^* so demanded, and in their verdict shall prescribe the 
" metes and bounds, as also the quantity, to whom the 
'^ lands belong, and what is the real value thereof, in dis< 
" tinct parcels, according to the number of proprietors, 
^* and shall return their verdict in writing under their hands 
'* and seals, to which at least twelve shall sign their names, 
" and such verdict being entered by order of jthe Judges, 
<* with the clerk of the court, thenceforward shall become 
** a record of said court." 

Sec. 4. The money ascertained by the verdict is to be 
paid to the respective proprietors ; if they refuse to accept 
it, it is to be lodged in the <' said court," for their *^ use,'' 
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*' or if minors or othen disabled by law to receive the 
^ same, it shall be paid to their gaardittns or legal repre- 
** sentafives, to be by them disposed of agreeable to the 
*^ lavs of this province*" On payment or lodging the mo«^ 
Aey ** the said lands shall be vested in his majesty, his 
'' heirs and successors forever : and such record shall be a 
^' sufficient bar in law against any action brought by any 
** of the proprietors of such lands, their heirs or assigns, 
^* for trespass, or for recovery of the same.'' 

Sec. 5. enables the act to be applied to land taken tip 
for military uses before it passed. Sec. 6. imposes £20 
penalty on the sheriff or deputy failing to execute the 
precept for summoning the jury under this act, and £5 on 
every juror failing to attend if duly summoned, or refusing, 
when in attendance, to be swoin. The judges of the 
^ courts respectively, may order the same to be levied by 
warrant of distress, and sale of the offender's goods."^-! 
This act served as a model for a local act of 1797, 37 6. 3^ 
c. }, sec. 5 & 6, 7 & 8, 1 P. L. 384. 

10. Transfer of land to form new roads* 

The lajihg out of new roads, and making alterations in 
them, were formerly regulated by provincial acts of 1765, 
5 G.3, c. 2, 1 P. L. 108— 1779. 19 G, 3, 6 8, 1 P. L. 
216,-1800, 40 G. 3, c. 1, 1 P. L. 419. Under these acts 
the road was to be laid out and the damages assessed in 
favour of the proprietor, by a jury acting under the direc-, 
tion of the quarter sessions, which court was to confirm 
and enrol the verdict, if regularly given; and this transfer- 
red the title, the owner receiving compensation out of the 
county assessments. The consolidating highway act of 
1826, 7 G.4. c. 2. (which repealed the before named acts 
in its 23d and last clause, 3 P. L, 236,237.) continued the 
same mode of laying out and altering roads by a jury and 
the sessions, by embodying the former provisions to that 
effect. Sec. 13 to 17, inclusive, 3 P. L. 232, 3, 4. this 
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method was changed by the act of 1827. 8, G. 4. c. 23 
the 2, 3, 4, and 5, clauses of which are in amendment of 
the 13 to 17, clauses of the general act of 1826. The law 
now in force on this subject, is as follows, riz : No com* 
missioner is at liberty to begin to lay out any new road 
or to make any alturation in an old one, by which any pur- 
chase money to owners or damages may fall upon the pub- 
lic until he .has laid before the governor and council '' a 
" plan or admeasurement of such new road or alteration 
*' of an old road, accompanied by an estimate, tnade by 
^ three credible and well qualified persons, of the proba- 
'^ ble expence of purchasing enclosed or improved lands, 
<^ for such road or roads, and also the probable amount of 
' any special damage, which it may be neceds&ry . to pay 
'* for carrying such roads through waste and unimproved 
^' lands, together with an estimate of the probable ex- 
'> pense of making each and every part of such new road 
'^ and the probable expense of any bridge or bridges, 
" causeway or causeways necessary to be made therein ;" 
The commissioner is on no account permitted to com- 
mence work on such new road or alteration, until he re- 
ceives a copy of an order of the Governor and Council, 
authorizing the work to go on. Act of 1826, c. 2 sec. 17, 
3 P. L. 233« On receiving this order he is immediately 
to notify all parties interested, that such order has been 
sent him, and to require them to name an appraiser, on 
their part, to act in conjunction with one to be named in 
the order of Cotmcil, on the part of government.-^ 
The two appraisers are then to sign and swear to a writ- 
ten oath or affidavit, before a justice of the peace, 
" faithfully and impartially to lay out such road in the way 
^^ most advantageous to the public, and least prejudicial 
<< to the owner of the lands, and to appraise and value the 
'' lands wanted for such road ; the damages to such owner 
" or owners ;" after having thus sworn, they are empow- 
ered '< to enter upon the lands," " to lay out, measure and 
mark" them, and they are directed to " value and appraise" 
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ihcm, ^' and to assess the damages" to the owner ox te- 
nant, according to the value of the land and improvements^ 
and the fencing on the sides of the highway which will be 
rendered necessary. 

This .valuation is to be made in writing, and with "the 
plan and admeasurement" to be returned to th^protboao^ 
tary or deputy prothonotary, « for the county pr district in 
which the lands lie, " who shall lay the same before one 
" or more of the judges of the supreme court) or the se- 
" nior judge and one or more of the judges of the inferior 
^^ court for such county or district, and such judge or 
^' jttdgesi shall thereupon m^ke an order for the parties in- 
" terested, to show cause, by a short day, why such plan 
" and valuation should not be established and confirmed. 
'^ And after hearing the parties, in case they desire to be 
'^ be heard, it shall be lawful for said judge or judges ei- 
'^ ther to confirm or set the same aside (as the case may 
^^ require) and to order another valuation and appraise* 
*^ ment to be made by the same persons ; which shall be 
^' final between all the parties." In case the appraisers 
cannot agree j each one may make a separate plan and .va- 
luation, and return it to the prothonotary. .In this case 
the judge (or judges) are at once to sv(rear in some fit per- 
son as umpire, whose written decision, made. in conjunc- 
tion with one or both of the referees, shall be final. The 
court may nqme an appraiser for the party who owns the 
land, if he neglect or refuse to do it hhnself.— Act 1 837, 
8 Gi 4, c. 33, sec. 3. 

Either the commissioner or the parties interested may 
.^pply toset aside the whole proceedings, under the foiego- 
going 3d section, if they think them erroneous. If the 
court thinks there has been any error in the proceedmgs 
they may hear and examine the complaint, and either ra- 
tify the proceedings or set them entirely aside, and " nomi- 
^* nate and. swear three fit and proper persons" to make 

the plan and valuation, whose decision, or that of any two 
VOL. II. ' 33 
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of dieni} shall be final and conclosive, when confirmed by 
the court and recorded by its order, sec. 4. The returns 
in all those cases are directed to be made records of the 
court, with the plans. The damages assessed, and the 
costs of the proceedings and expenses incurred, are to be 
assessed on " the inhabitants of the county or district 
wherein such highway lies," and collected as county ratios 
atB,— -act of 1826, 8ec.l5, 3 P. L. 233. But if made on 
provincial roads, the governor draws by warrant on the 
Treasury,— act of 1826, sec. 20, 3 P. L. 234. Where 
compensation is awarded to make fences on the sides of 
the new tine of road, payment is not to be made before the 
fences are erected* ibid. sec. 18, 3 P» L. 234. 

Acquiescence of the owner of land in the making of a 
load through bis land, without demanding compensation 
firom the commissioner, it is declared to amount to a sur- 
render to the King forever of the road, to the full width in 
all cases of 66 feet. If the acquiescing owner have land 
oti both sides, the old road devolves to him in fee simple, 
in Neu of the new one. Act of 1826, c. 2, sec. 19, 3 P. L. 
334. Under the 13th section, the sessions of each coun- 
ty and district were authorized to take steps on applica- 
tion to lay out and alter roads, where necessary, by a jury 
-—The jury is taken away in all cases of the kind by the 
act of 1827, but the details of the newfegulations respect- 
ing appraisers, seem to have been drttwn only With refer- 
ence to provincial roads, but it ^as probably not the in- 
tention to take away this authority of commencing new 
roads and alterations from the sessions. In fact it has 
been settled as the interpretatbn of these act&^, that the 
new regulations only apply to the great Provincial roads* 

ParHmlar orprimte ways. Where these are required for 
the ttie of any township or settlement, on application of 
the persons interested in having them opened, the Courts 
ctf general sessions of the peace for the county or district 
have power by act of 1826, 7 G. 4, c. 2, sec 16, S P. L. 
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333, to decide whether they are necessary. If the ses- 
sions direct them to be made, then the surveyors of high- 
ways for the township or settlement are, by the sande clause, 
authorized to lay them out, " either open or pent, witii 
swinging gates.'' Recompense is to be made for any dar 
mage or injury to the owners, in the same way .as for hsghr 
ways made overtheir land, the sum to be leyied oq the 
township or settlement, in the same manner as poor rates. 
The act of -1827, S G. 4, c. 23, see. 2, ^empowers the sea^ 
sions to direct the placing and keeping up gates and bart 
on such ways at their discretion, and to make regulations 
for enforcing their orders $ and the act of 1829, 10 G.4, c. 
45, imposes a fine of not less than 5s, nor above 40s» 0a 
any one infringing such regulations, convicted before any 
one or more justices of the peace, on the oath of one or 
. more credible witnesses. The fine to go to the benefit of 
the poor of the township or place where the offence was. 
committed. 

1 1 . TkU under deed of master in chancery. 

We have adverted to this conveyance in * Estates uptm 
€ondition.^ (This vol. p. 116.) The decree of foreclosure m 
our practice authorizes a sale by a master, who gives a 
short deed to the purchaser. The deed is in the name of the 
master, and signed and sealed by him. It must be recorded 
as any other deed. Ii is generally considered as conveying 
to the purchaser whatever interest the party mortgaging the 
land had in it,at the time he executed the mortgage, and also 
any interest that may have accrued to him between that 
time and that of the decree. It is not usual to take any con- 
veyance from either of the parties to the suit, the master's 
deed being sufficient, but it may be recommended to have 
enquiry made into the situation of the title, as the decree 
will not bind previous incumbrancers, nor will give a title 
if tbo mortgagor had none at the tune of making the mort- 
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gage* It is not the practice here to make subsequent in- 
cumbrancers parties to the suit, although it is usually so in 
England and the United States, see 4 Kent. Com. 177. 
Patch, on Mortg. tit. Foreclosure. As the title depends 
on the suit and decree of foreclosure, it may be proper for 
t purchaser to see th^t every thing has^been regularly con- 
duoted,.and the decree properly entered up. 

13 Tide under saks by eiecuUors or administrators far payment 

of debts. 

When real estate^ is devised to executors for the purpose 
of being sold, op a power of sale given by the will of a 
deceased person, the title acquired by the purchaser must 
depend upon the laws which regulate devises and powers. 
Under the present head then we are confined to sales of 
the estate of deceased persons, not made by virtue of any 
powers or directions in their wills, but under the statute 
laws of the province ; which require sales to be made of 
real estates by the persons legally administering, whenever 
there are debts undischarged and the personal property is 
insufficient to effect the object. The first act on this sub- 
ject is the genera) statute pf wills and distributions, act of 
1758, 33 G. 2. c. 11, sec. 19. 1 P. L. J3, which enacted 
*^ That in case that personal assets shall be deficient for 
*' the payment of any debts or legacies, and it shall be 
*' found necessary by any executor or administrator to 
^' make sale of any part of the real estate of the deceased, 
^^ for the payment of any debts or legacies, such executor 
*^ or administrator shall apply to the general assembly to 
M graift a licence for the sale of such part of such real es- 
" t^te ^ qaay be most convenient for th^ payment of such 
'^ debt$or legacies, aiid before any sale be i)iade of any 
*^ real estate the execotor or administrator shall give thirty 
«< days public notice, by posting up notifications in the 
^' Biost public places in the town where the deceased per- 
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^^ son last dwelt, and in the public prints, if any such there 
^' be ; and whoever will give most shall have the {M-efer- 
*^ ence in such sale. And in case the estate of such intestate 
<' shall be insolvent, the executor or administrator shall 
*' make like application to the general assembly for an in- 
^^ quiry, and for the appointment of commissioners to 
" inquire into such insolvency, and to examine and settle 
^< the claims of all creditors, and the amount of the estate 
'' of such insolvent, and to authorize such executor or ad- 
f' ministrator to sell all the lands and tenements of such 
i^ insolvent, and to divide the produce of the whole of 
^f such estates, in due prc^ortion to and among the credit- 
^' ors." The act of 1760, 34 G. 2, c- 5, 1 P, L. 68, 59, 
reciting that delays arose in carrying the former laws into 
effect, by the assembly not being in session constantly, 
transferred by its first clause, the authority given in the 
19th sec. of the statute of wills and distributions from the 
assembly to '^ the governor or commander in chief^ for the 
time being, and H. M. council of this province." 

2nd clause rec][uires every executor or administrator be- 
^•' fore the salq to " give bpnd by himself, or hi§ lawful at- 
" torney, with two sureties, at the ofHce of the register qf 
" the court of probates, in the county where such real estate 
^' shall lie, for the just and legal distribution of the monies 
'' arising from such sale, in the full value, which, by the 
" fepprt o£the commissioners for that purpose appointed, 
" shall be certified to be necessary to be raised by such 
^' sale." 3d clause enacts '^ that all lands, tenements or 
" hereditaments, sold by any executor, or administrator 
" by virtue of this act, shall become* the absolute and un- 
" doubted right and property of the purchaser or purchas- 
" ers thereof, from and after the time of such sale." 



* This of course cannot be cpn9true«} to convey any title or 
interest to the purchaser, beyond the interest which the de- 
ceased had in the estate. 
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A tempoiarj aet passed in 1812, (and continoed by seve- 
ral acts, the last of whicb is the act 1832. 2. W. 4. c. 60. 
which contiaoes H lor one year) — 52 G. 3, c. 3. 2 P. 
L« 86, legalates the settlemeot and diviffloo of the insol- 
veot estates of deceased persoQs — see title * administrar 
ttoo,' and the 3d section enacts ^ That it shall not be law- 
^^ ful to grant licence to any executor or administrator for 
^^ the sale of real estate, until such executor or adminis- 
^* tor shall file, in ,the aecretary's office, the certificate of 
** judge of probate for the county or district where the 
* lands lie, that fiiU and ample security has been given to 
<< account for the proceeds of such sale according to law." 

An act of 1829, 10 G. 4, c. 42, (temporary) directs the 
governor and council, where they deem it necessary, 
(when applied to, for order to sell real ostflte^ofa deceas- 
ed person) ^' to order three good and sufficient freehold- 
^^ ers to survey and examine said real estate, and report 
^^ whether the same can be divided without injury to the 
^' whole : and only such part as may be sufficient, sold for 
" the payment of the debts or legacies." If, by the re- 
port it appears that the value of the property would be 
diminished by dividing it, the governor and council may 
order the executors or administrators to mortgage the es- 
tate, or let it for a term of years, or otherwise pledge it so 
as to raise the sums necessary to settle the estate, either at 
once or by instalments as may *^ appear to be most for the 
interest of all concerned," ^^ and also such deeds or writ- 
*^ ings as may be requisite for effecting the same, where 
*^ duly executed by the executors or administrators shall 
^^ be good and valid in law." 

Sec. 2. enacts ** that previous to any order being made 
" for sale, mortgaging or leasing of the real estate of any 
^^ person dying insolvent, the executors or administrators 
^< shall give bond with two sureties in a sum not less thaii 
*^ the value of said real estate so to be sold, mortgaged^ 
'^ leased or otherwise pledged to the Judge of the Court of 
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'^ Probates, in the county or district wfaerei such real es^ 
<< tate BhalMie for the just and legal distribution of the 
" monies arising from such sale, mortgage or leaise, and for 
*^ securing and paying to the widow and heirs of the de- 
" ceased any sum or sums of money which may remain 
^^ after payment of all reasonable expenses incurred by 
'^^ said sale, mortgage,lease, or otherwise." 

Under these acts, after the executor or administrator 
finds that the personal estate is not adequate io settle the 
debts or legacies, he petitions the Governor and Coun- 
cil to appoint conunissioners to inquire into the accounts 
and examine the estate. The commissioners are usually 

M 

three respectable persons of the vicinity, and they examine 
the executor's accounts and the claims brought by credi- 
tors against the property. They then report the facts as 
to the necessity of sale, mortgage, or lease, and recom- 
mend what they conceive will be most judicious. If the 
Governor and Council confirm their report in favor of a 
sale and the executor or administrator gives the proper secu- 
rity, an order of council is made out and a copy of it from 
the journal book given to him. It is then his business to 
advertise the sale for 30 days or more in the newspapers 
and by handbills posted up. The Sale is by a public 
auction and a deposit of ten per cent made, the residue 
paid on delivery of the deed (in conformity with chancery 
sales before a master.) Itmust be recorded as in the case 
of all other deeds of real estate in this Province. 

The report of the commissioners should be as minute 
and exact as possible, and copies of all accounts against the 
estate, and vouchers for all matters previously settled 
be annexed to it, and also an inventory of the estate. 
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13. Wfaea an insolvent debtor is released from confine* 
iiient, and assigns his property to the creditor under the 
act of the province^ the transfer takes effect principally by 
the effect of the statute, and is therefore referable to this 
class of titles, See ^ insolvent debtors,' in the next vol. 

14. Title under the English Bankrupt law. See Ap- 
pendix, No. 5. 
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JVo. I. — Crwm Grantij ^, 

The conditions in pttetfts .of land from the crown ndt 
beififf complied with, the course for resumption as recom?. 
mended b; the attorney and solicitor general Ryder and. 
Murray, in 1752, in the case of a condition of settling 
the land within three years, and no settlement in fac$ 
made, is as fdlows, viz. that the crown should give the pro- 
prietors ^' a reasonable time to come in and accept of new 
' ^ants upon terms of settling the lands within a certain 
^ time, reserving the old quit rent and pines fit for his Ma- 
' jesty's navy, and in case of their not accepting these 
' terms, his Majesty may resume these landll — ^The pro- 
^ per manner oi making such resumption after such de* 
' lault is, by making new grants to such as shall be will:* 
^ ing to accept them, at such rents, and on such terms at 
< shall be thought most advisable.'' Idem. 151. 

It appears that if by fraud a person obtains possession 
of a greater quantity of land under grant from the crown^ 
than the grant contemplated, the crown may order a re- 
survey, and the attorney-general of the provmce may file 
a bill in a court of equity, there in order to have the real 
quantity set off, and tne excess pared off for the benefit of 
the crown, but this appears to apply to recent grants only, 
—idem. 159, opinions in 1737. The proper course for 
the crown, to vacate a grant which is voidable in law, ip 
by an information (or intrusion, in the proper court of the 
province and in case of error there, by appeal to hiii 
Majesty in Council. — ^Idem 160, opinions in 1737. 

The Governor has general power to pardon except ia 
cases of high treason and murder. — idem. 190. 

Prescription cannot t)e gained in respect to the title to 
property in the Colonies, because they have been settled 
within time of memory. — 1 Chalmers opin. 131. 
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Great S^. — It is advisal^le that all acts of the proyW 
pial government should be sealed with the great seal of the 
province, unless usage in some cases may justify the use 
of a private seal at arms. — 1 Chalm. opin. 242. 

jSppeal. — ^The King and Council may allow an appeal 
in cases under £500, if they think there appears great 
hardship —2 Chalm. opin. 177. 

No^ne or recovery^lmed or suffered in England will bar 
an estate tail in the colonies unless the proceeding be 
irarranted by, and in pursuance of a colonial statute — 2 
pbalniers opin. 174. 

Ji(0' H^-^f^Mirriage regtili^r and Ucence^ ^e. 

Acts for registering marriages, births, deaths, 1761, 1 
Geo. 3, c. 4, 1 P. L. 67. 1782. 22 Geo. 3, c. 3. ibid. 226,227. 
6ec. h "That in every township vnthm this province, uiiere 
« no parish shall be established" the town cler^ is to regis- 
ter io B, book the names and simames of all persons that 
shall be married, — that shall be born, — or that shall die, — 
also the names and sirnames of their parents, and the time 
oir the marriage, birth or death taking place. For each 
entry he is to receive one shilling fee — to be paid by the 
married couple, — rthe parents, kindred, or connections of 
tjie dead person or the mfknt. Fine of 6s. may be recov- 
ered by the town clerk, before one justice of the peace 
from any party neglecting to inform him of a marriage, 
birth, or death, to be levied by warrant of distress and 
sale if not paid in 4 days after conviction. Each certifi- 
cate be is to give for one shilling fee. Sec. 2. makes the 
registry so kept sufficient evidence in any court of record 
in the rrovince. Sec. 2. of the act 1782, c. 3 — requires 
the town clerk to obtain from the clergy, lists of the mar- 
riages, births and deaths recorded by them and to enter 
them in a book kept for that purpose. 

Marriage Ijcenceapt 1832,2 W. 4 c. 31. — Directs, sec. 
J. " that uppp the application of any persons desiring to 
f* enter into the marriage state, or of any person or persons 
« authorized to act in their behalf," the governor shall 
" direct licences to the duly ordained and settled ministers of 
" any congregation of christians in this province, dissent- 
5' togfrom^ tJiA church of England^ •uthorizing such niinister 
<^ to solemnize marriage between such persons without publi- 
•* cation ofhanns^ according to the fornis of the church, or 
f* feligious persuasion, to which such minister shall be- 
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^' long, in the same manner as licenses are now granted 
" to clergymen of the established church. — PaoviDEn 
'^ always, that the man or tvomcm so to be married, without 
*' publication of banns, stall bdong to the same persuoMnof 
" christians to which the minister^ to whom* they require such 
" licence to be directed, \sAa2/ belong. Provided always, 
" that nothing herein contained shaU be of any force or ^ect 
" until his Mcgesty^s pleasure be known herein^ The second 
clause limits the act to three years duration if assented to 
by his Majesty. 

Ao. in. — Mortgage by deposit. 

Extract from 5 Bythewood, 461. — " A deposit of title 
'^ deeds by the owner of an estate with bis creditor, 
'' whether the object be to secure a debt antecedently due, 
** or a sum of money advanced at the time, operates as a 
'^ mortgage in equity, by virtue of which the depositary 
'' acquires, not merely the right of detaining the deeds un- 
^* til the debt is paid, but an equitable interest in the land 
'* itself; and a simple delivery of the deeds will have this 
'< operation, without any express agreement as to the ob- 
" ject of the delivery. Thus if A. owing B. £100 deposit 
'* with him the title deeds of his estate, without saying one 
" word, this would amount to a valid mortgage in equity, 
^* as the court would infer such to have been the purpose of 
** the deposit, unless the contrary were shewn, from the re- 
*' lation of debtor and creditor subsisting between the par* 
" ties." Ex parte Warner, 19 Ves. 202. 1 Rose 286. see 
also 11 Ves. 398. 2 Anstruther, 432.— Same work 471,6th 
vol. '' A cursory glance at the numerous preceding cases, 
*' which have arisen in regard to deposit securities, v^iil 
'^ strongly demonstrate the inexpediency of the practice 
" of relying upon this species of security, which however, 
'^ has obtamed to a considerable extent; and it is not a lit- 
^' surprising, that some large banking and mercantile firms 
'^ are in the habit of invariably taking securities from their 
<< customers in this manner." ^' As a mortgage may be 
created by deposit, so may a n>ortgage be assigned or 
submortgaged by deposit." — Patch on mortgages, 34. 
" Matthews v. Walwyn, 4 Ves. 1 18. 4 Kent Com. 144. — 
*' A mortgage may arise in equity out of. the transactions 
*' of the parties, without any deed or express contract for 
'* that special purpose. It is now well settled in the 
'^ English law, tbat if the debtor deposits his title deeds 
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'< with a creditor it is evidence of a valid agreement for 
'^ a mortgage and amounts to an equitable mortgage, 
^' which IS not within the operation of the statute of 
^* frauds. — the principle declared is, that the deposit is 
^' evidence of an agreement to make a mortgage which 
*^ will be carried into execution by a court of equity 
** against the mortgagor and all who claim under him with 
^^ notice, either actual-or constructive, of such deposit hav- 
'' ing been made (145,) nor will such an equitable mort- 
" gage be of any avail against a subsequent mortgage, 
" duly registered without notice of the deposit." 

JVo. IV. — Forms of deeds. 

Extract from 3*By the wood^s conveyancing 16 !.-»-" And 
^' it seems that in all conveyances by persons who are 
^^ merely eestuis que truity the lease for a year is not essen- 
*^ tially necessary as part of their assurance ; since, at 
" the common law, they could not have conveyed by livery 
^^ of seizin ; and since, also any instrument which ex> 
" presses an intention to transfer the beneficial owner- 
^' ship from one person to another is effective in a court 
*' of equity."- Butler, notes on Coke, Littleton 290, K 
(1) xiv. ''For equity regards not the circumstance bui 
*^ the substance of the act." — ^Francis's Maxims, 53 « 3 
^' Byth. 165. '' As to lands in Ireland the recital of a lease 
*^ for a year in the deed of release is sufficient' evidence of 
*' the lease, and therefore no lease for a year is prepar- 
ed." — See Irish statutes 9, Geo. 2, c. 6, Sec. 6, 6 vol 
Irish statutes, 192. 1,G. 3, c. 3, 7 vol. Irish stat. 808. 

Extract from 4 Kent's Commentaries 452. — '' I appre* 
^' hend that a deed wotild be perfectly competent in any 
*^ part of the United States to convey the fee, if was to be 
^ to the following effect: I, A. B. in consideration of one 
'^ dollar to me paid byC D. do bargain and seU (or, in 
** New-York, grant) toC. D. and hisneirs^ (in New- York, 
'^ Virginia, &c. the words, and his heirs, may be omitted,) 

the lot of land, (describe it) witness my hand and seal, 
** &c. But persons usually attach so much importance to 
*' the solemnity of forms, which bespeak care and reflec- 
^^ tion and they feel such deep solicitude in matters that 
'^ concern their valuable interests, to mako ^ assurance 
** double sure,' that generally in important cases the pur- 
*^ chaser would rather be at the expense of exchanging a 
*^ paper of such insignificance of app^irance, for a con- 
** veyance surrounded by the usual outworks^ and securing 
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*' rel^pect and checking attacks by the formality of its 
^' iiiaiiner» tke prolixity of its provisions and the usual re«- 
'' dundancy of its language^'.' 

JVb. y.^'-^Efftd qfthe Bankrufi laws on eskUes here. 

Property abroad, as in Ireland, passes under a commis- 
sion of Bankruptcy.— Goode 114. 1 H. Bl. 132. 9 Ves. 86. 
2 H. BL 402. 1 U. Bl. 694. Dougl. 161. So does real properr 
ty by the Bankruptcy act. — 6 G. 4, c. 16 S. 64. (but fcr- 
merly it did not. 1 Cooke, B.L. 338, 8th edition.) Thi» sec- 
tion of the act directs, that the commissioners shall convey 
by deed indented and etiroUed, in any of H. M. courts of 
recotd to the said assignees for the benefit of the creditors as 
aforesaid, ^' all lands, tenements and hereditaments Fexcept 
^* copy or customary hold in England, Scotland, Ireland or 
in any of the dominions, plantations or colonies belong- 
ing to his Majesty^] to which any bankrupt is entitled^ 
<^ and all interest to which such bp.nkrupt is entitled, ixl 
^ any of such lands, tenements, V hereditaments, and of 
'< which he might according to the laws of the several 
*^ countries, dominions, plantations or colonies have dis- 
<* posed, and all such lands, tenements hereditaments as 
** ne shall purchase, or shall descend, be 4evised| revert 
^ to, or come to such bankrupt, before he shall have ob- 
*^ tained his certificate, and all deeds, papers and writings 
*^ respecting the same, and every such deed shall be valid 
*< against the bankrupt and against all persons claiming 
'^ under him [Provided that where according to the laws 
^* of any such plantation or colony, such deed would re- 
** quire registration, enrolment, or recording, the same 
^' shall be so registered, enrolled, or recorded, according 
^* to the laws of such plantation or colony, and no such 
** deed shall invalidate the title of any purchaser for 
'* valuable consideration, prior to such registration, en- 
*^ rolment, or recording, without notice that the commis* 
" siojQ has issued.*'] 

JVb. yi.-^Supreme Court at JSalffax — Sittings qfter Mi' 
chaelmas Term^ December 11, 1823. 

Cochtan vs. Cochras.-i— This was a case sent down 
^om the Court of Chancery for the opiniofl of the judgies, 
as to tbe estate of the Hon. Thomas Cochran who died in 
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1 801, leaving a widow and ten children some of whom had 
died since, and the rest had come of age. Mr. Johnston 
(counsel for the widow of the intestate, and mother of 
the children) said, ^^ the question he wished to bring 
<^ befcHre the court; waf^ whether the ihare rf a child under 
<* the provincial statute of disiributionSy is a vested interest at 
*' the death at the intestate, or remains a part of the intestate^s 
« estate:' He cited 4 Burn- 413, 427. 3 P. Wms. 49. 
*^ He considered this point as settled, as respects the per- 
'' sonal property, and thought no distinction could be made 
<' as to the real. Thomas Cochran, the eldest son, died 
" before distribution, and on behalfof the mother he claim* 
" ed his share. Anciently, in the reign of Henry I. the 
<' father or niipther could take the estate of their child; 
^^ that would be seen by Glanville ; but in Henry 2nds. 
" time, the law was altered. Under the statute of 
'^ Charles and the common law, the construction he 
" contended for would hold. Now, as we have re- 
** enacted the statute of Charles, and not the statute 
<' of James, (as a colony can make its own laws) and 
'' if the share of a child is a vested interest ; as under this 
'^ statute, the mother in England could take the per^ 
*' sonal estate, the mother's claim here would extend to 
*^ the shares of children dying after the intestate and be- 
^* fore distribution, both as to real and personal property .'' 
— duoted 1 Salk. 251. Viner'3 Abr. Z. 12. 

Mr. Archibald, (now Att. Gen.) "This if your lordships 
<' please is a new question oh oiir statute. I appear for 
" all the children except Major Cochran, (the oldest son 
" surviving at the time of the argument.) The provincial 
" act 32, G. 2, c 11— directs the judge of probate how to 
^' make distribution. Peiiiaps the legislature, in passing 
*' our acts, had reference to the statutes of distribution in 
" England without reenacting them. The words of the 
" statute of t^ames, in the preamble, are to explain what 
" share the mother should be entitled to. The court may 
" presume that the legislature meant to refer to all the 
" English statutes, in pari materiay as a body of laws on a 
" particular subject. (1 Burr. 427. per Lord Mansfield.) 
" As to the common law before the conquest, see Selden, 
"134 Glanville, 7, c. 3. Lamb 202, 203. Our Province 
" hm embraces subjects that the statute of Charles did 
" not contemplate at all. Our statute has embraced real 
" estate also. It has been decided by your Lordships that 
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** iviierever the personal estate goes, iinder our statiita, IbM 
^' real estate goes also. If you should be of opinion, that 
<< the statute of James is not adopted with us, we tilbst 
*' turn back to the Provincial statute, and gather firoin it} 
^< if possible, the meaning of its frainers. Under the Iftth 
^^ section, I think they have excluded the toother thor^ 
^^ than the English statutes have done. The judge ofprb^ 
^* bate has power to convert the real estate into moneys 
*^ where it cannot be divided without great prejudice 
*^ to the whole, and if any bf the children happen td 
*^ die before coming of age or marriage, their share 
^< shall be divided; Cites 2 P. Wms, 442, 446. It 
^^ appears to me to have been the intention bf the iVa^ 
*^ mers of this statute, to exclude the mother from thc^ 
^' shares of all the children dying underage or unmarried. 
*' In the absence bf marriage, or last will or testament, it 
^^ appears to me that this section excludes the tniotber ; 
*^ and this may be a reason why they did not go on to fbl- 
** low the woras of the statute of James." 

Judge Stewart. ** Do you not think that the fact bf thb 
^^ children having come of age destroys that point 

Chief Justice Blowers. ** Do you conceive^ th^t this 
'^^ section of our statute militates against the statute of 
^* Charles in £ng]ai^d ^ 

Judge Stewart. '^ Take the case of a Ivohian of 30. — ^ 
*< Would her estate go intb th.e general fund 9 

Mr. Archibald — <^ Yes, thy Lord, if she made no will 
«^aiid left no children." 

Judge Halliburton — *^ They certainly meant that the 

^^ widbw, as toidowj should have no part of the real estate.** 

Mr* Archibald — '^ By the statute it is declared, that the 

*^ widow shall have a third part of the real estate for life, 

'^ and all the rest goes to the children." 

Judge Stewart^-^*^ The events looked to in the statute^ 
'^ are the coming of age, or getting married." 

Mr. Archibald' The statute of New York followt the 
'^ words of the statute of James. I have been very desi- 
'^ rous to see the original roll of our statute. 

Mr. Blissh--^* I appear here for the eldest son, and claim 
^'^ for him two shares. I might be called upon to show 
*^ that the estate did not vest, if our statute were worded 
** as the statute of Charles is ; but it is worded very differ- 
*' ently, and your Lordships will not at once suppose that 
'< the estate vests here. I have merely to argue upon the 
" the meaning of words, because there never was a sta- 
Vol. II. 35 
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^' tute. worded exactly like this, and there can be no case 
** applicable to it. It is res integraj and depends altogether 
'' upon constructiw. That which is given to the eldest 
^' son in the English statute^ is given to him absolutely, 
'' and therefore it vests in him immediately. In our act 
<< this is not done. There is a time fixed at which to make 
'^ distribution. It says ^ shall then distribute.' ^ Then' is 
'^a time fixed. ' Then' is a relative word, says Johnson's 
" dictionary. * Then' at that time. If the words " then 
^' surviving" were struck out, the same meaning would he 
'< given, that the learned counsel would give to it with 
'^ these words in. If ^ eldest son' would mean the eldest son 
" at the time of hit death, then the words ^ eldest son" 
*^ would mean the eldest son then surviving. That con- 
^' sanction should be given to every word that would give it 
" an use in the sentence. — ^Why does the law give to the 
*< eldest son more than to the other sons ? Does it favor 
^* primoffeniture 9 It is the remnant of the old feudal law." 

Mr. Johnston. The eldest son would not take the real 
^< estate under the laws of England ; but the eldest sun iv- 
'^ ing at the time of the father's death. 

Mr. Bliss — " It does not vest under the provincial act, 
" where the child dies und^r age." 

Chief Justice Blowers — " Take it as an exception, it does 
^' not alter the general rule of the estate vesting." 

Mr. Bliss — " What general rule *? Supposing that 
•* those shares do vest, how are they to go *? The statute 
*' points to ^ next of kin.' One person is next of kin as to 
*^ real property, and another as to personal property. This 
*^ statute was passed in the first statute of this province. — 
« Quotes 6, T. R.201 " By all nations the mother is ex- 
^' eluded. See l^ord Hale's remarks in Collingwood and 
" Par. as to the Jewish law." 

Mr. Joknston-^^^ The old English law is different" 

Mr. Bliss-— ^^ The doctrine of vested interests can only 
" apply to personal property. If real and personal estate 
** were alike, they could be taken in the same manner ujfH 
" der execution." 

Chief Justice Blowers — " Our statute makes tlie real and 
'* personal estate the same for distribution, and the act of 
" Geo. 2 for paying English creditors." 

Ju^e Stewart — •' It has been decided that an adminis- 
" tor could take possession of real estate, and confirmed 
" on an appeal from New Brunswick." 

Chief Justice Blowers — " I believe we borrow the double 
* share of the eldest son from the Hebrew law." 
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Mr. Archibald. — " The eldest son, living at the father's 
<^ death, would have obtained the real estate in England, 
" it then vesting in him," Cites Stanley and Stanley, 1 
" Atk. 549.— Grice vs. Grice.— Viner tit. Exor. 196. Carthl 
61, 52, 1 Shower 225, 226, 2 P. Wms. 442, 446. « We 
" should have several eldest sons in Mr. Bliss's way of 

construing it — ^your lordship in Moore vs. Moore, Truro 

1816, decided that real an^l personal estate go together^ 
** and the same principle was held in an appeal from New- 
" Brunswick." 

Mr. Bliss, — " The statute in New Brunswick copies that 
of James." 

Chief Justice Bloioers. — :" We are all of opinion, that the 
^^ present eldest is not the eldest son intended by the sta- 
" tute, but that Thomas, the deceased, was. We are al* 
'* so of opinion that the statute of James is not in force 
" here. This province Was part of Massachusetts, and 
" was conducting itself by their law formerly' — ^I do not 
"think the 15th section makes any difference. — So it 
" strikes me ; and I do suppose that we shall certify to the 
" chancellor, that he is not eldest son, and that the mother 
" is the heir of those children who are dead." 

Mr. Justice Halliburton — ^^ The children had a vested 
interest. The eldest son, Thomas, in two shares, — the 
" others in one share each. The law contemplates the 
" time of death, and expedition in settling the estate^ ' al- 
" though delays sometimes occur. Had there been a 
" grandchild, it appears to me he would have come in, foSr 
" there is a clause in his favor. The shares were vested 
" at the death of the intestate. Thomas Cochrani the eld- 
' est son, might have made a will. If then, the present 
" eldest could claim another double share, we should be 
"led into absurdities. The deceased children having 
" made no, will, (and Thomas entitled to two shares) the 
" mother is entitled, as their next of kin, to the whole o^" 
" their shares." 

Mr. Justice Stewart — ^I am of the same opinion with my 
•* lord and my brother Halliburton, and they have so ably 
*' delivered their opinions, that it may be uimecessarjr for 
" me to say any thing further; but the case in Burns^ oited 
<« by Mr. Johnston, fixes the law that tlje estate is vested. 
*^ Our legislature has not re-enacted the statute of Janiesi 
^^■c£hd we must consider it not in force here." . 

Mr. Bliss stated that the counsel who had argued thfi 
<^ case had all entertained the same opinion; wijth that novf 
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<* ttpresied t^y the court,— -and that it was an amicable 
" suit brought to obtain die decisioa of the judges." 

Chitf Justice Blowers — -'' The question only goes to the 
!* distribution of the elder son's estate." 

JVb. FH.— JVcti; Brunswick Acts rey)€cting deeds. 

In New Brunswick, the act of 26 6. 3, c. 8. s. 20, 1. P. 
Ij.34, 35, gives to all deeds containing the words '^ grant. 
I^aqgfain jGiud sell" the same efficacy as if all the usual co- 
i^Hftnts for title, enjoyment, freedom from incumbrances 
aild further assurance, were contained at full length. To 
tit dower in lands situate in that province, the wife of the 
yendor must be examined before a member of council or 
1^ judge of the supreme court ot common pleas, unless the 
fiOQsideration do not exceed J&200, in which case a justice 
fyfpeape or register of deeds of the county may take her 
acknowledgment, 1787, 27 G. 3, c. 9. 1 P. L. 189, 1793, 
33, 6. 3, c. 5, 1 P. L . 254. The deed of a feme covert of 
i^ own real estate in that province requires the acknow- 
ledgment before a member of council or a judge of the 
^nf^rame court or common pleas, 32 G. 3, c. 2. s. 2, 1 P. 
1^.240, (1792) If a married woman reside in another 
fjblonv her deed to bar dower or convey her own land is to 
^ acknowledged before a j«dge of the supreme court 
iriiose certificate must be authenticated under the hand 
mH ileal of the Governor. Act of 1792, 32, G. 3, c. 2, 1 
P* L. 23b to 240. Registry is expressly declared to trans- 
ier lands without livery of seizin, by act of New Brunswick, 
1813, 526. 3, c. 20, sec. 2 1 P. L. 522. 

Upf^ C^ocIop-— The acts of Upper Canada art yery simi- 
lar to UiojiQ of NewBrunswicky as to the acknowledgments to 
\mf dower, or convey estate of a married woman, and their 
requirements ai;cf precisely similar where such acknowledg- 

eeht is made in another colony, 1803, 43, 6. 3 c. 5, Pro¥. 
M$ p. 166, 169. act 1808, 48 G. 3, c. 7, P. L. 238. 280, act 
t9\9, 50, 6. 3, c. 3, P. L. 448, 449, See also act of 1797, 37, 
fSf. «, c, 7, P, L. 97. 

It wasmy filrst intention to have given a number of forms 
^ Ibia a{)|)Qndi;(, and one or two were referred to ; but as 
ftie voliiiQe Jwa already much exceeded its intended limits^ 
(bey wiil lift published at the close of the whole work. 



Erbata— t^age'^, line 12, for tempoire read tempore, P. 14, line 24, 
Ibr 1 ikni, imn Kent. P. 19, liae 27, lor thriee read three. P. tU 
line 7, for i/ read in. P. 21, liaerS, fat township read townshijp$. ^P* 27, 
Ikl9» Av 1 nm feed 2 Ment. P. 40, line 28, for 1 Kent read 2 ICenS, 
60, linq'tt, for is read are. P. 76, line 10« for by express read by his 
ptM: P.tafl, lidie 2e. ibr Bastem read Easter., P. 164, line ^5 for 
fif iwd fakf p. 202, line 22, for are devisable read arenot devisable 
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Bankrupt 280 
Banns of Marriage 19 
Bargain and Saje 161, 240 
Barring estates in tail 248 to 252 
Belcher, Chief Justice 85 
Binding out children 7 
Binding over to the Peace SO 
Blind persons 221 
Breach pf the Peace 30, 4& 
Brother 179, 188, 192 
Bye' Laws 60 



Cancelling 206 

Canon law 21, 22, 189 

Cape Breton 80, 244 

Capital punishment 45 

Certiorari 268 

Cestui que use 159 . 

Cestui que trust 162 

Chancery 26, 27, 40, 41, 42, 46, 

92, 102, 112 to 116. 119, 147, 

155, 169, 168, 169, 173,. 174, 

197, 209, 276, 276 
Charge on lands 204 
Charter otf iacor))oratidn 4$ 
Chastisement 8, 30 
Chattel interests 161 
Children 7, 31 to 36, 178 16 194, 205 
Charch lands 285 
Civil law 18, 18, 31, 32, 39, 41, 45, 

66, 68, 66, 67, 90, 167, il72, 

189, 196, 200 
Clergy 19, 20,21,22 
Clerk of Peace 21, 266 
Codicil 206 
Collation 180 to 184 
Collector of Rates 266 
Comnion' 62, 63 
Common Pleas 270, 273 
Common, tenants in 149, 154 to 156 

236 
Conditions 85, 86,89, 110, 111, 215 

237 
ConditioiiSLl limitations 111,139 
Confirmation 286 
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Conquest 56, 68 

Conaangainity 15, 16, 22, S9, 189 to 

192, 218 
do table of 18 
CoDsideration 118, 164, 212 to 216 
CoDBtractiop of Wills 2U1 to 204 
Contested title 174, 265. 
Contingent estates, see * Remainder* 

and * Reversion' 
Contingent interests 161, 202 
Contract of marriage 13, 22 

aenrice 1, 2, 6 to 12 

married woman 29. 

made by servant 10, 11 
Conveyances, specie* of 232; &c. 
Coparcenary 154 
Copartners 148 
Copy bold 74 
ComwalIis269 
Corodies 66 

Corporal panidiment 3,8, 34, 150 
Corporations 47 to^64, 148, 218 
Costs 108 " 

Council, see ' Governor and Council* 
Covenants 212, 215 in lease 237 
Covenant to stand seized to uses 239 
Coverture 31 
Courts, Spiritual 16, 42 

mar»ttge~aBd divorce 16, 17 

probate 42, ^78, 185, 188 

See Supreme Chancery, &c. 
Creation of trust 163 
powers 165 
Creditors 168, 177, 178, 188, 205, 

213, 214<254 to264, 276 
Crown, see < King' 
Crown lands 79, 110, 148, see 

« Grants' 
Crown debts 102 
Cruelty 23 
Curtesy 28, 88, 93 to 97, 159 
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Damages 9, 30, 46, 102 

Date 215 

Declaration of trust 162, 163 

Decrees 188 

Doedsj title by 208 to 253, 

Deeds 29, 41, 46, 63, 67, 68, 84, 89, 

120, 139, 153, 156, 162 to 167, 

226, 227 

rules for construing 262, 263 
Deed poll 215 

Deeds executed abroad 226, 228 
Defeasance 287, 238 
Delivery 311,220 



Deposit, mortgage by 218 

Descent 176 

Description 212 

Detinue 46 

Devise in trust 186, 137 

Devise executory 140, 141 

Leviso 53, 154, 195 to 207» 212 sal 

« Wills • 
Dignities 64 
Disability 173 
Disclaimer 238 
Discovery 56 

Discontinuanee 174,239, 246 
Disseisin 164, 174 
Distress against corporation 51 

for rent 68, 108, 114 

damage feasant 110 
Distribution 178 to 194 
Divorce 23, 24, 25, 80, 82, 98, 97 
DomicUe 193 

Dormant rigbts 172, 245^ 248 
Double share 181,182 
Dower 29, 46, 88, 96, 97, 103, 104 

115, 169. 177, 178, 188^ 226 
Dykerates 267 
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Education 180 

Effects 208 

Ejectment 108, 166; 175 

Eldest son 181 to 183 

Elections 81, 116,202 

Elopemeoit 97 

Emblements 91; 104, 107, 109 

English rules of descent 177 

English statutes 4, 5, 8, U, 14; 49i 

63, 54, 68, 74, 75, 79, 86, 88; 

91, 96, 97, 101, 162, 104, 117; 

119, 123, 142, 147, 158, 155, 

169, 163 .166, 180» 195, 200i 

216 
Enticing servants 9 
Entry 166 

Equity of redemption 114,119; 12] 
Equity, see * Chancery *^ 
Erasure 206 

Escheat 73,75* 82, 116, 169, 194 
Escrow 220 
Escuage 73 v 

Estate, in fee simple 83 to 85 , 285 

for life 84, 89 to 105 

in tail 85 to 89, 93, 187, 174, 

205, 218, 235, 245 to 252 

fee simple conditional 85,251 

tail special 87 

by curtesy 28, 88, 93 to 97, 

159 
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ISitatei iH dow«r, see ' Doww' Fr audnlent conT«y«ncM 11$ 

i»^r awfrc w^ 104 FreehoM 88 to 106, 107, 140* lOO, 

for yean 106 to 109 817,238 

at will 109 French law 66 

by flufferance 109 AcadUns 7^ 

upon condition 110 to in Funeral expenses 17# 

general and partienlar 124« 125 

140 G 

in expectancy 96^ 99, 127 to 144 Gaoler 12 

210, 217 Gavelkhid 76, 76, Gaeette 249, 2^ 

in joint tenancy 145 to 154 267, Gift 238 

in oommoB 149 Gift, deed of 118, 209, 210 

l49toppel 211 Governor 19, 20, 88, 40» 79, 270 

Estoveriis TtabendiB 25 Governor and Council 16, 17, B8, 24» 

Estovers 90, 107 188. 223, 272, 277 

Evidence 21, 22, 27, 79^ 149,^ 163. Grandfather 192, 206 

173, 205 Grand Serjeanty 73 
Examination of feme coterie 229 Grants from the Crown 77, 79, 149, 

Bschange 98, 235, 286 150, 151, 162, 226, 241 to 244 

Execntion 108^ 120, 128^ 168^ 254 Grant 233 

to 259, 268 Grants to and from corporatioM 5^ 

Execution of powera 165 Guardian — 14, 85 to 46, 179 

wills 199 consent of 14 

deeds 226 — 289 testamentary 88 

Etecutors 41, 42, 44. 104, 166^ 178 for distribiition 48, 179 

276 appointed by Governor 88 1 

Execntory devises 140 141 40 

for infant in a suit 48 
F Gayshorongh 268 

Father 179, 191, 205 ^ 

Fealty 71, 80, 142 Habendum 215 

Fees 22, 224 -Habere facias poueisiMem 106 

JFelony 193 Halifax town and pemnsuU loti 76| 

Feme eoverte 7, 25, 28 to 80, 118, 225 

122,168,178,197, 210, 220. Halifax, registry of grants 226 

226, 227, see * Wife.* Harborii^ appnintioes & servants 2, 9 
Fences 274 Harvest and seed time 8 
Feoffment 68, 94, 188, 170, 282, 288 Heira 85, 42, 46, 73, 84, 98, 97, 102 

236 105,114,132,163, l94, 204, 

Feudal system 59, 68 to 75 212, 216, 285— in tail 85 to 89, 

Fines, 2, 4, 5, 11, 19, 20, 21, 27, 93— in English law 177 

79, 275 Hereditament 60, 208 

Fine and recovery 86, 88, 189, 170, Highway 11, 265, 271 

227, 245 to 248 Hiring servants 2, € to 12 
pires 11 Tenements 107 
Fishery, 3, 4, 64 to 67 Homage 71, 94 

Force 198 House 203 

Forcible entry and detainer 178, 256 House of correction 88, 34 
Foreclosure 116, 116, 276, 276 Husband and wif^ 18 to 30, 88,98, 
Foreigners 193 97, 159, 166, 218, 226, 227 

Forfeiture 4, 42, 98, 94, 110, 115, 

239 I 

Form of deeds 214 to 216 ' 

Franchises 64 to 66 Idiot, see < mental incapacity. 

Frankalmoign 75 Illegitimacy 82, 38, 84, 86, 42, 193, 

Fraud 198, 210, 212, 218, 214, 221 2V5 
VOL. H. 36 
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lUHereto penoBi 221 Law of natioiif, 65— of the eld coio- 

Illiuory appointment 168» 199 nies288, 247, 248, 261 

Imparlaoee 108 Laymen marriage by 21 

Implied troats 1 64 Lease and release 241 

reyocation206 Leases 42,88,92,106, 169, 216, 

Impotence 1^, 16, 22 217, 218, 284, 236, 237, 278— 

Imprisonment 27, Sif, 84 Seealso * tenants,' 'terms.' 

Inadequate price 210 Legal estate 178 

Incest 27 l^^^^y ^^^ 

Incorporeal hereditaments 62 to 68, Legatees 199, 200 

21 7« 283 Legitimacy 81, 82, see ill^itimacy. 

Indentures 4, 7. 8, 89, 214, 216 Letter of attorney 26, 44, 229 
Indians 66, 67 License, marriage 19,'20 

InfanU 7, 13, 14, 37 to 46, 118, pf occupation SI 

166, 173, 198, 209— see minors Life, natural and civil 90 
Infant executor 42 estate 84, 89 to 106, 146, 218 

Inheritance 176 to 196 Limitation of actions 122, 173, 174 

Injunction 114 Lis pendens 266 

Innkeeper 10 Livery of seizin 80, 89, 140, 147, 

Insolvent debtors 280 216, 217, 232, 236->form of 

Insolvent estate 100 283 

Intestate estates 177 to 194 Lord, paramount 72, 95 

Intoiication 210 mesne 72 

Intrusion 110, 164 of manor 74 

Issue 87, 93. 204, see * children.' Lunatic, see * mental incapacity,' 

J M 

Jewish law ] 82 Maintenance of suits 9, 36 

Joint tenancy 146 U> 164, 198, 217, of children ISO 

236 Mandamus 62 

Judge of probate 178, 186, 188, 278 Manore 74 

Judge's certificate 216 Marnage 13to 30, 40, 44, 73, 98. 

Judge 222, 227, 228, 249 213— celebration of |9—- settle- 

judgment 99, 120, 174, 178, 269, to ments 26, 100, 101, 160, 197, 

264 229— license 19, 20— certificate 

judicial sales 264, 280 21 

Jurors 45 Married women, see * feme covert.* 

Jurytrial 84, 108, 270, 271 Master in chancery, sale by 276, 276 

Jnstices of Peace 3, 4, 33, 34, 103, Master and servant 1 to 12 

107, 216, 226, 228, 229, 266, Masters of vessels 4 

266, 267, 275 Mental incapacity 16, 97, 113, 122, 

J^ acerescendi 147 173, 198, 214, 209, 241 

Merger 138, 142, 143, 164 
K Mesne profits 166 

Messaage 203 
Kent, Chancellor 67, 80, 170 Militia 6, 7 

Kin next of» 188, see ' consanguinity' Military purposes, land required for 
King 46, 48, 69» 63 to 66, 68, 70 to 269 

72,75, 77,79, SI, 116, 149, Mines 60 

to 162, 198, 199,209, 210, 218 Minors 36, 42, 122, see < in&nts.' 

226, 241 to 244 portions of 186 

Knight's service, 72 Mortgage 99, 100, 101, 112 to 123, 

. 178, 218, 224, 276, 276, V^ 

■ Mortmain 68 

Inches 174 Mother 179, 188, 191, 206 

I'tod 60 Milder 27 
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N 
Names S6 

Naine of corporation 49 
National territory 68 
Navigable rivefB 65 
Nephews 188, 206 
Next of kin, see * consangmnity.' 
Nieces 188, 206 
Notes promissory 6 
Noticeto^oitll, 12, 197, 114, 
of payment 116 
( of trust 164 

O 

Occupancy 66 

special 104, 105 
Offices 63 

Overseers of ^or 88 
Ooster actaal 166 

P 



Private ways 274 
Private acts of pariiament 241 
Prtfchtin amy 46 
Property, subjects of 68» 69 

persMal 69, 87, 114, 148, 166, 

178 

public 68, 241 
Protbonotarj 873 
Purcbaien 176, 218, 821, 224 

Quarentina hahenda 102 
Quitrent 79 
Qnp warranto 62 

R 

Rates, sale of lands for 266 to 269 

Reading 2^1 

Real estate 69, 67, 178, 186 

Receipt 216 

Recital 113, 168, 216 



Parent 14, 31 to 86, 87, 179, 188, Reconveyance 113 

191, 192, 205 Recovery 86, 88, 139, 170, 246 f 

Parties to deed 209, 210 248 

Partition 46, 149, 163, 166, 217, Reddendum 216 



219, 236 

among coheirs 186, 186 
Peace, breach of SO, 46 

surety of 30 
Penalties, see ' fines.* 
Perjury 223 

Pernors of the profits 116 
Perpetuities 189 
Personal representatives 91, 164 

See executors & administrators. 
Petit treason 27 
Petit Scrjeanty 74 
Pillory 27 

Plans 60. 61, 212, 242, 273 
Pledges 6 
Poor 3, 4, 5, 7,2i, 32, 33, 276 



Redemption 113 

Re-execution 207 

Reg ister of marriages, births k. deaths 
22 

of grants 78, 226 
of judgments 260, 261 
releise of mortgage 118, 114 
of attachments 861, 262 
mortgage 117, 118, 228, 224 
deeds 118, 214, 216, 217, 222, 
223, 224, 226, 226, 249, 266, 
268 

Relations 204 

Release 113, 170, 218, 286, 240 

Relief 72 

Retiglous societies 226 



Possession 68, 81, 96, 107,126, 126, Remainder 96, 99, 129, 131, 182, 
146, 154, 169, 172, 173, 211 134, 138, 161, 202, !^4, 234 

adverse 79, 156, 173, 211 Remitter 148 

Possibility, remote 131 Rent seek 68^service 68— charge 6$ 

Posthumous children 31, 186 Rents 67, 89, 108, 122,142, 284, 

Power of attorney 26, 44, 167, 229 256 
Power of appointment 136 Representation 188, 191 

Powers 165 to 170, 221, 229, 238 Republication 199, 207 



Praetor fidei commissarius 168 
Preconti«ct 13, 15, 16, 22 
Presents 180 

Presumption oC legitinMiey 32 

of grant 79 
Primer seizin 72, 76 
Primogeniture 190 
Priority of payment 117, 224 
Prisoners 178 



Responsibility of Master, 9, 10, 11 . 

husband 86 

joint stock shareholders 63 
Resulting trusts 168,164 
Reversion, 62, 96, 141, 142, 234 
Revocation 165, 166, 197, 206, 280 
Right 126, 189, 172, 174 
Rivers 65 
R<Mids266, 271 
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Robbery iO 

Hoyal Gazatt# 241>, n0,-267 

8. 

Sale, dMd of 241 

Scboolidaiter 85, 36. 

Scotch law 97 

Sealing 219 . 

Secretary of Province 20. 

Security 108 

Sednctieb 9 

Seignory, 72* 7«, 284 

Seizin, 94, 95, 98, 99, 107, 1S2, 

187, 148, 161, 178, 266. 
Servants, 1 to 12, 206 
SeMioDS, 8, 4, 6, 83, 84« 271 
Sewers, 267, 268 
Sheriff 108, 254, 264, 268 
Sheriff's salrt, 119, 120, 123, 264, 

to 259 
Shifting Qses, 160 
Ship, 148, 216 
Skaiug, 219 
Sister, 179, 189- 
Socage, 75 

Special occupancy, 104, 105 
Spiritnid conits, 16 
Spirituous liquors, 5 
Springing uses, 161 
Statute of frauds, 106 
Strand; 65 
Sunday, 6 
flapreme Court 52, 108, 249, 267, 

270, 273 
Saireoder 286 
Surrender of charter 52 
Surveyors of Highways 267, 275 • 
Surreys 60, 61, 212, 242 
Sorvivoiihip 147, 149 to 153 

T 

Tacking mortgages 117, 118, 119, 

170 
Taxes 102 
Tenants II, 67, 68, 91, 92, 107, 255 

see * Estates.* 

in capitc 72 

in chivalrv 72 

after possibility 98 
"Tenements 60 
Tenures 68 to 82, 182, 141 
Termsl41, 161,288, 268 
Testamentary guardian 88 
Tide 65 
Timber 114 
Titles— defective 78, 148, 149, 288 

French 77 



Title deeds 210 

covenants for 218 
Torts 46 
Town Clerk, 22 
Treason 102, 110« 198 
Treble rent 108 
Trespass 9, 108, 109, 147, 
Truro 269 
Trusts 26^ 41, 45,.97, 132, 185, 137^ 

162 to 164, 217, 226 
Turnkey 12 

U 

Uncle 205 

Undertenants 91, 92 

Undivided estates J145 to 156 

Uniacke (Atto. Gen.) 151 

United States, laws of 32, 57, 65, 66, 
80, 97, 166, 170^ 211, 213, 222 
224, 227* 233, 247, 251. 

Uses 158 to l61 

V 

Ventre inspieiendo 31 

Vesting of estates 83, 94, 107«» 114, 

128, 187, 141, 146, 155, 160, 

212 
Villenage 74 
Void, conditions 111, 186 

remainders 136 
Voluntary deeds 118 

W 

Wages 4, 5, 6, 8, 12, 205 

Wardship 73 

Warning. See Notice to quit*,* 

Warranty2l5, 227, 285 

Waste 88, 89, 93. 103, 104, 114, 

147, 155 
Ways 63 

Welsh mortgage 112 
West Indies 233, 247, 248, 251 
Widow's third 179, 188 

dower. See * Dower.' 
Wife 18 to 30, 88, 93, 94, 97 to 103 

214, 218, 226, 228 

See * Feme covert,* 
Wills. 29, 44, 53, 104, 105. 189,140, 

141, 154, 155, 168, 166, 178, 

180. 193, 194 to 207. See 

• Devises.' . 

Witnesses, 199^ 200, 221. See * Evi- 
dence.' 
Words, operative, in feoffineat 288 

in grant, 234 

in lease do 

ID escbaiige 285 
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